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IRS announces program to accept 
upload of documents in response to 
some, but not all, notices to taxpayers

SECURE 2.0 Section 603 drafting glitch 
puts catch-up contributions at risk for 
2024 as various parties push to get a fix

IRS will not automatically challenge 
§199A deduction for cannabis 
businesses-but W-2 wage problems may 
get in the way
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IRS Adds Upload Options for Responses to Some (But 
Not All) Notices

• “Taxpayers can now upload more 
documents to IRS; new online option for 9 
notices can help resolve issues faster,” IRS 
News Release IR-2023-29, 2/16/23

• “IRS expands secure digital 
correspondence for taxpayers,” IRS Fact 
Sheet FS-2023-05, February 2023

• Provides a limited option to upload 
information to the IRS for certain 
notices
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IRS News Release:

https://www.irs.gov/newsroom/irs-expands-secure-digital-correspon
dence-for-taxpayers 

IRS Fact Sheet:

https://www.irs.gov/newsroom/irs-expands-secure-digital-correspon
dence-for-taxpayers 
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SECURE Act 2.0 Drafting Error: No Catch-Up 
Contributions Beginning Next Year

• Caitlin Mullaney, “Response to SECURE 2.0 Catch-Up 
Contribution Error in Limbo,” Tax Notes Today, February 16. 
2023

• Drafting error in Act Section 603 that was to require 
catch-up contributions be made in designated Roth 
accounts

• Discovered by American Retirement Association, would 
eliminate catch-up contributions entirely beginning in 
2024

• Does this require a Congressional fix or could the IRS 
issue administrative guidance?
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SECURE Act 2.0 Drafting Error: No Catch-Up 
Contributions Beginning Next Year

• Caitlin Mullaney, “Response to SECURE 2.0 Catch-Up 
Contribution Error in Limbo,” Tax Notes Today, February 16. 
2023

• Article notes that drafting errors are not that unusual in 
big bills (think about the qualified improvement property 
accidental 39 year life in TCJA)

• One possible solution mentioned in the article would be 
to have Treasury issued guidance in anticipation of a 
legislative fix (as they did in Notice 2007-99)

• But the problem is that there is no pending legislation or 
letter from key members of the taxwriting committees
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See the Bloomberg Tax article “SECURE 2.0 Error Would Prohibit 
401(k) Catch-up Contributions,” by Austin R. Ramsey

https://news.bloomberglaw.com/daily-labor-report/secure-2-0-error-
would-prohibit-401k-catch-up-contributions and

The National Association of Plan Adivsors article “Major SECURE 2.0 
Error Puts Catch-Ups in Jeopardy: ARA’s Graff,” by John Sullivan

https://www.napa-net.org/news-info/daily-news/major-secure-20-err
or-puts-catch-ups-jeopardy-ara%E2%80%99s-graff 
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IRS Has Decided Not to Automatically Challenge §199A 
Deduction for Cannabis Operators

• Wesley Elmore, “ABA Section of Taxation Meeting: IRS Won’t 
Challenge Passthrough Deduction for Cannabis Operators,” 
Tax Notes Today Federal, February 14, 2023

• A question that has arisen is whether the §199A 
deduction is barred under §280E for cannabis 
operators

• Generally §280E bars most deductions and credits for 
business expenses of those trafficking in controlled 
substances

• But does §199A fit the definition of what is barred in 
IRC §280E
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IRC §280E

No deduction or credit shall be allowed for any amount paid or incurred during the 
taxable year in carrying on any trade or business if such trade or business (or the 
activities which comprise such trade or business) consists of trafficking in controlled 
substances (within the meaning of schedule I and II of the Controlled Substances Act) 
which is prohibited by Federal law or the law of any State in which such trade or business 
is conducted.
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IRC §280E

https://www.taxnotes.com/research/federal/usc26/280E?highlight=2
80E 
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IRS Has Decided Not to Automatically Challenge §199A 
Deduction for Cannabis Operators

• Wesley Elmore, “ABA Section of Taxation Meeting: IRS Won’t 
Challenge Passthrough Deduction for Cannabis Operators,” 
Tax Notes Today Federal, February 14, 2023

• Luke Ortner of the IRS Office of Chief Counsel (Small 
Business/Self-Employed) confirmed that the IRS will not 
automatically challenge this

• However, W-2 wage limit may be a problem, as only 
deductible wages count in computing that limit

• Thus, likely far more valuable to producers than 
retailers
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Reg. §1.199A-2(b)(4) which provides that W-2 wages must be used in 
computing QBI to be part of the limitation calculation

https://www.taxnotes.com/research/federal/cfr26/1.199A-2/292gm-0
000044
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