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SECTION: SCAMS 
SPOOFING EMAILS BEING SENT TO OBTAIN CONFIDENTIAL EMPLOYEE INFORMATION 
FROM EMPLOYERS 

Citation: “IRS Alerts Payroll and HR Professionals to Phishing Scheme Involving W -2s", IRS 
Website, 3/1/16 

One of the many ways scammers attempt to either obtain information from individuals in organizations or get 
them to take actions that they shouldn’t take is to send an email to the individual purporting to be from a high 
placed individual in the organization that requests or demands immediate action.  The IRS has issued a notice 
that such a spoofing email scam is now aimed at getting payroll information from organizations (“IRS Alerts 
Payroll and HR Professionals to Phishing Scheme Involving W-2s”). 

Too many individuals are woefully unaware of how easy it is to “fake” a from address in an email.  Frankly it’s a 
trivial exercise, but the fact that users tend to accept the from address at face value allows a nefarious party to 
send an email purporting to be from the President, CEO, etc. of the company asking for information to be sent 
or some action to be taken. 

In this case a person with access to the company’s payroll information on employees (such as a controller, HR 
manager, etc.) receives an email (apparently from the owner, CEO, etc.) requesting that personal information 
on employees be sent to that person immediately as a reply to the email.  The reply-to address of the email is, 
as you likely have guessed, not the address of the owner, CEO, etc. but rather an address controlled by the 
scammers.   

The information received can then be used for all variations of identity theft perpetrated against the employee(s).  
That information also will likely be added to a database of information obtained about the employee(s), as well 
as information about employees at the organization which can then be used to leverage obtaining even more 
information from the organization via other email or social engineering scams where the third party appears to 
have information only a “legitimate” source could have about the company. 

The IRS warns that it has become aware of a number of such emails.  The notice contains the following examples 
of some of the details that have been in such emails: 

 Kindly send me the individual 2015 W-2 (PDF) and earnings summary of all W-2 of our company staff 
for a quick review. 

 Can you send me the updated list of employees with full details (Name, Social Security Number, Date 
of Birth, Home Address, Salary). 

 I want you to send me the list of W-2 copy of employees wage and tax statement for 2015, I need 
them in PDF file type, you can send it as an attachment. Kindly prepare the lists and email them to me 
asap. 

Since organizations routinely publish information online about their top management and, even if they don’t, the 
officers or employees post information about their association with the organization via social media sites like 
LinkedIn and FaceBook, pulling off this scam doesn’t take great sophistication. 

This is not likely to be the only such spoofing scam you may run into.  CPAs in public practice should make 
clients aware that there is a risk that someone may try such a “spoofing” scam claiming to come from the CPA’s 
offices.  Again, the link between the CPA firm and the client can often be derived from publicly available 
information (think about a Form 990 disclosure that shows the preparer of the 990, along with a list of officers) 
or from information obtained from obtaining such information from other sources.  That can include a situation 
where a CPA firm staff member’s contact list is compromised or even the simple situation of being able to look 
at social networks and contacts from social media sites. 

https://www.irs.gov/uac/Newsroom/IRS-Alerts-Payroll-and-HR-Professionals-to-Phishing-Scheme-Involving-W2s
https://www.irs.gov/uac/Newsroom/IRS-Alerts-Payroll-and-HR-Professionals-to-Phishing-Scheme-Involving-W2s
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Quoting from the well-known line from the Spiderman series “with great power comes great responsibility.”  And, 
unfortunately, while the use of email provides great power, those using it have to recognize that they have a 
great responsibility to understand the risks of using that communication medium—and this cannot be treated as 
“something my IT guy will take care of” because at least some of these scams will get around even the most 
thorough countermeasures that can be designed into an IT system. 

SECTION: SCAMS 
OVER 720,000 TAXPAYERS HAD TRANSCRIPTS ACCESSED BY CRIMINALS WHO 
CREATED ACCOUNTS ON IRS GET TRANSCRIPT WEBSITE 

Citation: IRS Website Releases, 8/17/15, 2/26/16 

The IRS again revised upwards its estimate of the number of individuals whose information was accessed in the 
attack on the IRS’s “Get Transcript” application, raising the number to more than 720,000 affected taxpayers.  
Earlier the IRS on May 26, 2015 announced in a statement published on the agency’s web page that criminals 
had obtained access to information about 100,000 taxpayers via unauthorized use of the IRS’s “Get Transcript” 
application.  In a similar number of cases the perpetrators had attempted to gain access but failed to do so.  The 
information accessed included Social Security information, date of birth and street address. 

Later, on August 17, 2015 the IRS announced the problem was larger than initially revealed, indicating that 
further research had found that the number of taxpayers who had information accessed was now found to be 
330,000—and, a similarly larger number of taxpayer accounts had unsuccessful attempts to access the data.  
Now the number has been revised upwards again. 

The IRS has shut down the “Get Transcript” application pending a determination by the IRS about what 
modifications to the program should be made in order to strengthen security for the program. 

The IRS announcement indicated that the criminals had obtained access to the information that was needed to 
clear the IRS original authentication process from “non-IRS” sources, though those sources are not identified.  
As the IRS described in its release, the information needed would include: 

 Social Security information 

 Date of birth 

 Tax filing status 

 Street address 

 Questions related to additional items that should be known only by the taxpayers (generally the IRS 
has used information obtained from credit reports) 

The original release noted that there were 200,000 total attempts—so that about half of the attempts failed, while 
the other half successfully gained access to the transcript system.  The IRS found questionable activity that it 
believes relates to attempts to gain unauthorized access from mid-February until May.  The August statement 
indicated that, as noted above, the attempts began earlier and, again, a similar “success/failure” ratio applied to 
the new activity found. 

Although the notice doesn’t give details in this area, more sophisticated frauds that use information obtained 
from one source (perhaps via a true hack of a site) to then be able to simply gain access to another site (and its 
information) by simply being able to either log in or create an account.  

Brian Krebs, a long time writer on the topic of computer security, on his website KrebsonSecurity published an 
article that discussed the matter on the day the IRS posted the announcement.  Mr. Krebs had published an 
article in March that detailed the issues one taxpayer ran into when a third party created an account that blocked 
him from obtaining a transcript online when he was victimized by tax return fraud.  Following the August release, 
Brian published yet another article dealing with this issue, and he continued with another article when the number 
expanded yet again in February 2016.. 

https://www.irs.gov/uac/Newsroom/IRS-Statement-On-Get-Transcript
http://www.irs.gov/uac/Newsroom/IRS-Statement-on-the-Get-Transcript-Application
http://www.irs.gov/uac/Newsroom/Additional-IRS-Statement-on-the-Get-Transcript-Incident
http://krebsonsecurity.com/2015/05/irs-crooks-stole-data-on-100k-taxpayers-via-get-transcript-feature/
http://krebsonsecurity.com/2015/03/sign-up-at-irs-gov-before-crooks-do-it-for-you/
http://krebsonsecurity.com/2015/08/irs-330k-taxpayers-hit-by-get-transcript-scam/
http://krebsonsecurity.com/2016/02/irs-390k-more-victims-of-irs-gov-weakness/
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It would appear that the gentleman in Mr. Krebs’ original March article was likely one of those now identified by 
the IRS as part of a much wider criminal fraud. 

The IRS will be notifying all taxpayers that had an attempt made to access their data (whether or not the attempt 
was successful) and offering credit monitoring to the 330,000+ individuals whose accounts were actually 
accessed. 

The Breach’s Broader Impact 

Advisers may get phone calls from clients who are on one or the other list.  While it may seem “better” to be on 
the “failed” class, advisers should caution clients that right now we don’t have much information on why these 
particular accounts were targeted.  But it seems likely those who targeted the accounts had a relatively large 
trove of information on these individuals to make them believe they had a reasonable chance (50% or so) of 
success. 

If that is the case, such individuals should be aware that it’s likely someone unauthorized has a substantial 
amount of what they’d consider personal and private information about them and that this information could be 
leveraged to allow those individuals to pose as the client.  Thus the individuals should consider doing their own 
credit report monitoring for the foreseeable future and be on the lookout for any sort of unauthorized access to 
their accounts. 

That information may lead to other problems—many sites and organizations have “password recovery” options 
for users who claim to have misplaced both their username and password, often “verifying” the user by asking 
for personal information of some sort. If the criminal has that information it’s trivial to “hijack” an account and 
make nefarious use of it while locking out the legitimate customer. 

Also, as Brian Krebs points out in his August and February article, a number of other sites (including government 
agencies and banks) make use of the same “out of wallet” information to verify identities that the IRS’s transcript 
site did. That includes, interestingly enough, the IRS’s own IP-PIN recovery site where victims of ID theft who 
lose their IP-PIN can recover it online.  Again, while that is convenient, it is also less secure than having taxpayers 
go through the more time consuming steps of having a new IP-PIN issued via paper means.  Hopefully, now that 
the matter has been surfaced, the IRS will plug this hole before ID theft victims become victimized a second time 
as a party steals their IP-PIN. 

Even more interesting, the IRS standards applied to preparers for accepting electronic signature requires 
confirmation of the taxpayer’s identity using the very same sources that the agency uses for the “out of wallet” 
questions method.  As found in the “Electronic Signature Guidance for Form 8878 and 8879”: 

Electronic Signature Via Remote Transaction 

A remote transaction for electronic signature is one in which the taxpayer is electronically signing the 
form and the ERO is not physically present with the taxpayer. For remote transactions, the ERO must 
record the name, social security number, address and date of birth. Verify that the name, social security 
number, address, date of birth and other personal information on record are consistent with the 
information provided through record checks with the applicable agency or institution or through credit 
bureaus or similar databases. 

Some other major sites that make use of this “out of wallet” technique include government sites like that of the 
Social Security Administration and the annualcreditreport.com site where people can obtain their free credit 
report once a year. Again, this makes it convenient to set up the account (since you can do it from the comfort 
of your home at any time) but far less secure (since it can be done from anywhere by someone who has access 
to enough information).  

https://www.irs.gov/uac/Electronic-Signature-Guidance-for-Forms-8878-and-8879
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As well, many sites will make use of similar types of information if a user claims to have forgotten his/her 
password.  Resetting a password allows the person accessing the account to both gain access to whatever is 
available via that login and lock the legitimate user out of the account. 

Steps Individuals Should Take to Protect Themselves 

This issue is not unique and it’s not limited to tax related information or the IRS.  And, as the ability to infiltrate 
the IRS site shows, the criminals are figuring out how to work around techniques that are “easy” for people to 
understand and/or convenient (so I can get my information now).  Whether we like it or not, individuals need to 
take more responsibility for protecting themselves. 

Advisers may want to educate clients on the use of “two-factor” authentication for sites that offer the option.  In 
such cases the site normally requires, in addition to the username and password, that the user give the site a 
unique one time code that is sent to the user as an SMS or generated by an application (like Google 
Authenticator) that runs on the user’s phone.  Use of second factor authentication greatly complicates any 
attempt by a criminal to make use of username/password combinations. 

Adviser also should strongly caution clients about the risks of “reusing” passwords on multiple sites.  While there 
may be little concern about a third party gaining access to a client’s account on a blog devoted to rugby, if that 
same username password combination is also used to access the client’s bank’s site, a criminal who gains 
access to the rugby site’s list of usernames and passwords can make use of that to access the bank account.  
And, quite often, there simply won’t be strong protections for the password database on sites like the rugby blog, 
often because the blog is simply a site being run by a rugby (or needlepoint, etc.) enthusiast in his/her spare 
time. 

In particular advisers who maintain portals that allow clients to access information (like tax returns) should be 
sure to advise clients to not use a password for your firm’s site that is used anywhere else.  Because, 
unfortunately, if the client’s data is accessed by a third party making use of the password from the rugby site the 
news story will be, like the one for the IRS, that clients of your firm had data accessed by unauthorized third 
parties. 

Similarly, clients should also be aware of the risks of using “poor” or short passwords that can be either easily 
guessed (password is a bad password—and simply changing the letter o to a zero doesn’t really improve things).   

SECTION: 482 
IRS NOT REQUIRED, AS A MATTER OF LAW, TO ADJUST EACH SUBSIDIARY'S INCOME 
OR BREAK DOWN ADJUSTMENT IN DETAIL IN MAKING §482 ADJUSTMENT 

Citation: Guidant, LLC v. Commissioner, 146 TC No. 5, 2/29/16  

The question of how much detail the IRS must provide in making an adjustment under IRC §482 was the issue 
decided by the Tax Court in the case of Guidant, LLC v. Commissioner, 146 TC No. 5. 

IRC §482 is meant to deal with cases where taxpayers may be tempted to use transactions between related 
entities to manipulate a tax result by having the transactions take place under terms that are markedly different 
than would result from a true arms-length transaction between unrelated parties. 

The section is relatively short, providing: 

In any case of two or more organizations, trades, or businesses (whether or not incorporated, whether 
or not organized in the United States, and whether or not affiliated) owned or controlled directly or 
indirectly by the same interests, the Secretary may distribute, apportion, or allocate gross income, 
deductions, credits, or allowances between or among such organizations, trades, or businesses, if he 
determines that such distribution, apportionment, or allocation is necessary in order to prevent evasion 
of taxes or clearly to reflect the income of any of such organizations, trades, or businesses. In the case 
of any transfer (or license) of intangible property (within the meaning of section 936(h)(3)(B)), the income 

http://www.ustaxcourt.gov/USTCInOP/OpinionViewer.aspx?ID=10712
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with respect to such transfer or license shall be commensurate with the income attributable to the 
intangible. 

In the case at hand a group of U.S. corporations filing a consolidated return entered into various transactions 
with foreign affiliates.  The IRS sought to adjust the prices at which items were transferred in these transactions 
under IRC §482. 

The IRS did not determine the effect on each subsidiary, instead determining adjustments only to consolidated 
taxable income, making all adjustments to the group’s parent.  As well, the IRS did not determine how much of 
the adjustment related to tangibles, intangibles and services, again simply arriving at an adjustment amount. 

The taxpayer complained that this lack of specificity meant that the adjustments were arbitrary, capricious and 
unreasonable as a matter of law because the IRS “did not determine the "true separate taxable income" of each 
controlled taxpayer within the meaning of sec. 1.482-1(f)(1)(iv), Income Tax Regs.” and the IRS “did not make 
specific adjustments with respect to each transaction involving an intangible, a purchase and sale of property, 
or a provision of services.” 

It is important to note that the taxpayer was arguing at this point that the case could be ended without looking 
any further at the IRS’s adjustments—that any IRS adjustments under IRC §482 that failed to give these details 
would automatically be deficient.  Unfortunately for the taxpayer, the Tax Court did not agree. 

The taxpayers made two arguments.  As the Court summarized the first: 

As petitioners see it, section 482 and the applicable regulations require that the Commissioner, 
contemporaneously with making a section 482 adjustment in the setting of a consolidated return, 
determine the “true separate taxable income” (within the meaning of section 1.482-1(f)(1)(iv), Income 
Tax Regs.) of each controlled taxpayer joining in that return. Petitioners note that respondent applied 
his section 482 adjustments solely to Guidant Corp. and observe that Guidant Corp. did not participate 
in most of the adjusted transactions. Respondent agrees that Guidant Corp. did not participate in most 
of the adjusted transactions but counters that the Commissioner need not determine each controlled 
taxpayer’s true STI whenever the Commissioner makes a section 482 adjustment in the setting of a 
consolidated return. Respondent asserts that, in such a setting, the Commissioner must determine the 
affiliated group’s true CTI and that the Commissioner will determine each controlled taxpayer’s true STI 
only to the extent that doing so will not interfere with the Commissioner’s reliably determining taxable 
income from the controlled transactions underlying the section 482 adjustments. 

With regard to this argument, the Court found that the key issue is whether a proper consolidated taxable income 
(CTI) is produced, with separate taxable income (STI) being calculated only if necessary to obtain a proper CTI.  
The Court reasoned: 

Bearing the principles of the consolidated return regime in mind, we read section 
1.482-1(f)(1)(iv), Income Tax Regs., to require the Commissioner to determine both 
CTI and STI when making a section 482 adjustment with respect to income reported 
on a consolidated return, but also giving the Commissioner a certain latitude to 
decide when the determination of STI becomes necessary. The primary objective of 
section 482, as we discern from our reading of that section, is to prevent a distortion 
of income or an evasion of tax on account of controlled transactions that distort the 
taxable base. As we see it, the Commissioner’s main responsibility under the 
regulation, when read in the light of the statute to which it relates, is to make sure 
that the section 482 adjustments serve the purposes of the consolidated return 
regime discussed above, i.e., reflect the consolidated group’s true net income 
clearly and prevent an avoidance of such tax liability. See Atl. City Elec. Co. v. 
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Commissioner, 288 U.S. at 154; Gen. Motors Corp. v. Commissioner, 112 T.C. at 
303. 

Note that the Court did not find, in this case, that the IRS’s positon was reasonable, merely that it could be and 
that this was a matter to be decided at trial, and thus was not suitable for summary judgment.  

The second objection the taxpayers had, and which they argued rendered the IRS’s adjustments invalid as a 
matter of law, was summarized by the Court as follows: 

Petitioners argue secondarily that respondent abused his discretion because he failed to make a section 
482 adjustment with respect to each transaction involving an intangibles license, a purchase and sale 
of tangible property, or a provision of services. Instead, petitioners assert, respondent’s adjustments 
were inappropriately made through a combined groupwide analysis on the basis of multiple types of 
controlled transactions among multiple corporations. Respondent counters as to petitioners’ secondary 
argument that the Commissioner may aggregate transactions of different types for purposes of effecting 
a reliable section 482 adjustment. 

The Court also declined to find that this automatically rendered the IRS adjustment invalid.  The opinion 
continues: 

We disagree. The regulations let the Commissioner aggregate separate transactions involving tangibles, 
intangibles, or services when doing so provides the best means of determining the true taxable income 
of a controlled taxpayer. See, e.g., sec. 1.482-1(b)(2)(ii), (f)(2)(i), Income Tax Regs. While it is true that 
section 1.482-1(b)(2)(ii), Income Tax Regs., indicates generally that an arm’s-length result may be 
calculated by separately applying one or more methods in the case of interrelated transactions, e.g., 
ones involving services and the transfer of property, the section then goes on by way of a reference to 
section 1.482-1(f)(2)(i), Income Tax Regs., to clarify that an aggregation of these transactions may 
sometimes be more appropriate. 

SECTION: 1311 
MITIGATION PROVISIONS ALLOW THE IRS TO RECLAIM REFUND FROM TRUST 
BENEFICIARIES EVEN THOUGH IRS EXAM HAD ORIGINALLY CREATED THE REFUNDS 

Citation: Costello v. Commissioner, TC Memo 2016-33, 3/1/16 

One of the more confusing areas of the tax law involves the mitigation provisions found at IRC §§1311-1314.  
The case of Costello v. Commissioner, TC Memo 2016-33 deals with the potential application of these provisions 
to a trust and its beneficiaries that arose when the IRS made an assessment on the examination of the trust that 
it later agreed was in error. 

The general rule of the mitigation provisions is found in IRC §1311(a) which provides: 

(a) General rule 

If a determination (as defined in section 1313) is described in one or more of the paragraphs of section 
1312 and, on the date of the determination, correction of the effect of the error referred to in the 
applicable paragraph of section 1312 is prevented by the operation of any law or rule of law, other than 
this part and other than section 7122 (relating to compromises), then the effect of the error shall be 
corrected by an adjustment made in the amount and in the manner specified in section 1314. 

The idea is that certain “unfair results” (be they unfair to the government or the taxpayer) that might arise due to 
items such as the statute of limitations may be remedied by these rules.  However, as the provision notes, it 
doesn’t fix all unfair results—only those that meet the specific “problems” found in §1312 and meet other 
requirements give rise to the adjustment. 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=10715
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In this case the IRS had examined a trust that had received a distribution from an IRA and, in the same year, 
had made distributions of that amount to the two beneficiaries of the trust.  At the conclusion of that exam the 
agent determined that the trust should have paid the tax rather than the beneficiaries.  Thus tax was assessed 
against the trust, but refunds were issued to each of the two beneficiaries.   

The trustee of the trust, who was one of the beneficiaries, signed the Form 4549 and waived the trust’s right to 
appeal the determination.  As well, each beneficiary signed a Form 4549 applicable to their own return to accept 
the changes in their returns that resulted in a refund.  The net result of these changes was that the trust owed 
$38,838 more to the IRS than the IRS owed to the beneficiaries. 

Just less than two years later the trust filed an amended Form 1041 claiming a refund of taxes, claiming the trust 
should have allowed an income distribution deduction.  Upon reviewing the claim for refund the IRS agreed with 
that finding and accepted the trust’s refund claim. 

Of course, in the interim the statute of limitations for assessments generally under IRC §6501(a) had expired on 
the individual returns.  So, unless the mitigation provisions apply in this case, the IRS would be “out of luck” with 
regard to the refunds that had been issued to the beneficiaries—refunds that would not have been due given 
that the IRA income should have been carried out to the beneficiaries and taxed to them on their 2001 returns. 

The taxpayers initially suggested that the provisions shouldn’t apply because, after all, the IRS had created the 
problem in the first place by its erroneous holding in the examination which resulted in the refunds being paid 
which the beneficiaries had not originally requested.   

But the Court points out that the question of “fault” is not addressed in these provisions, noting: 

It appears that petitioners are advocating that where the Government caused an error to come about, 
then the mitigation provisions should not be made available to it. However, these provisions equally 
apply to whoever made the mistake, and the IRS is entitled to correction of an error, if merited. See, 
e.g., Chertkof v. Commissioner, 66 T.C. 496, 503 (1976) (“The Government’s ‘fault’ in taking its first 
view--at least if it was done in good faith--was not to prevent it from collecting the revenue or to absolve 
the taxpayer from all tax on the item.”), aff’d, 649 F.2d 264 (4th Cir. 1981); see also Yagoda v. 
Commissioner, 331 F.2d 485, 490 (2d Cir. 1964) (“[T]he nature of the mitigation of limitations provisions 
* * * [is] remedial, not punitive.”), aff’g 39 T.C. 170, 180 (1962).  

The Court then turns to the issue of whether this situation is one that triggers the application of the mitigation 
provisions.  The Court addresses the initial requirements as follows: 

The following requirements must be met for relief under the mitigation provisions: (1) there must have 
been a “determination” as defined in section 1313(a); (2) that determination caused one of the errors 
described in section 1312; and (3) on the date of that determination, any adjustment to correct the error 
is barred by operation of law (other than a section 7122 compromise or these mitigation provisions). 
Sec. 1311(a); see Beaudry Motor Co., 98 F.3d at 1168. Respondent, as the party asserting mitigation, 
has the burden of showing its applicability. See Bradford v. Commissioner, 34 T.C. 1051, 1054 (1960); 
see also United States v. Rushlight, 291 F.2d 508, 514 (9th Cir. 1961) (addressing predecessor section 
3801 of the 1939 Internal Revenue Code). 

The IRS asserted that it met the tests, as the Court notes: 

Respondent therefore asserts that the above requirements have been met, offering this frame of 
reference: (1) JVC Trust, through petitioner as a trustee, filed a claim for refund for which the IRS made 
a determination on August 8, 2008, that allowed the refund; (2) because that IRS determination accepted 
the income distribution deduction for JVC Trust (thereby eliminating the JH distributions as taxable 
income at the trust level), the correlating inclusion of the JVC Trust distributions (as taxable income at 
the beneficiary  level) had been erroneously excluded by petitioners who had accepted refunds; and (3) 
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as of August 8, 2008, petitioners’ 2001 returns, as modified by respondent’s examination, could not be 
adjusted by operation of law because the three-year period of limitations for assessment had expired. 

The situation in question (inconsistent treatment of a trust and its beneficiaries) is one described in IRC §1312(5): 

(5) Correlative deductions and inclusions for trusts or estates and legatees, beneficiaries, or heirs 

The determination allows or disallows any of the additional deductions allowable in computing the 
taxable income of estates or trusts, or requires or denies any of the inclusions in the computation of 
taxable income of beneficiaries, heirs, or legatees, specified in subparts A to E, inclusive (secs. 641 and 
following, relating to estates, trusts, and beneficiaries) of part I of subchapter J of this chapter, or 
corresponding provisions of prior internal revenue laws, and the correlative inclusion or deduction, as 
the case may be, has been erroneously excluded, omitted, or included, or disallowed, omitted, or 
allowed, as the case may be, in respect of the related taxpayer. 

However, the taxpayer argued that, in addition to the above, two additional conditions found in IRC §1311(b) 
must be me.  First, pursuant to IRC §1311(b)(1) there must be the maintenance of an inconsistent position and, 
second, the trust and beneficiaries must have a relationship of the type described in IRC §1311(b)(2).   

Or, more directly, the Court explains: 

Thus, to succeed respondent must also show that (1) JVC Trust (the taxpayer with respect to whom the 
determination was made) maintained a position that it was not liable for tax on the 2001 distribution 
income, as adopted in the IRS determination, which was inconsistent with the tax treatments (i.e., 
erroneous exclusions) of the JVC Trust distribution income for petitioners’ 2001 tax years; and (2) 
petitioners were related to JVC Trust at the time it first maintained its inconsistent claim for refund 
position in 2006, as well as in 2001 

The taxpayers note that the amended return merely corrected an erroneous position forced upon the trust by the 
IRS, and the parties never actively maintained an inconsistent position.  The Court, however, argued that the 
question of an inconsistent position depends on the relationship of the parties and if they were related when the 
trust filed the amended return, creating the inconsistent position. 

The Court notes: 

Under the mitigation provisions a “related taxpayer” is, as relevant here, a taxpayer who stood in a 
fiduciary-beneficiary relationship with the taxpayer with respect to whom a determination was made. 
Sec. 1313(c)(3). A beneficiary of a trust satisfies this definition. See Lovering v. United States, 49 F. 
Supp. 1, 2 (D. Mass. 1943) (determining, under predecessor section 3801 of the 1939 Internal Revenue 
Code, a relationship between a fiduciary trust and its beneficiary—even where the trust was treated as 
a corporation for tax purposes). 

However, as the Court notes, this relationship had to exist both at the time the error was made (in tax year 2001 
in this case) and when the trust first took its inconsistent position (when the claim for refund was filed in 2006).  
The taxpayers argued that, as the trust’s final year of activity was 2003, no relationship could have existed in 
2006 as the trust itself did not exist. 

The Court did not accept this, noting that they had taken the position the trust had standing to request and 
receive a refund of taxes, but now were trying to argue that it simultaneously did not exist for purposes of the 
relationship test.  The Court noted that one of the beneficiary was acting in her capacity as trustee of the trust 
when she filed the refund claim and when she cashed the refund checks the IRS issued. 

As the Court continues: 

Petitioners therefore would have retained their status as beneficiaries at least up to 2009 in order for 
them to receive, at that time, trust distributions of the refund (an event, as it appears, that would have 
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wound up the last outstanding affair of JVC Trust). As there is no evidence that their beneficiary status 
had been interrupted at any time since the creation of JVC Trust, we conclude that there was an extant 
fiduciary-beneficiary relationship between JVC Trust and petitioners at the time JVC Trust first 
maintained its inconsistent position on or around November 13, 2006. 

SECTION: 6035 
PROPOSED REGULATIONS ON WHICH TAXPAYERS MAY RELY ISSUES TO DEAL WITH 
FORM 8971 AND CONSISTENT BASIS RULES 

Citation: REG-127923-15, TD 9757, 3/2/16 

Coming up on the second extended due date for the first filings of Form 8971, the “consistent basis reporting” 
form required to be filed by estates that filed a Form 706 that showed tax due after July 31, 2015 that would 
have been due on or before March 31, 2016, the IRS has released proposed regulations (REG-127923-15) and 
a temporary regulation (TD 9757) that provide guidance for the initial filings, as well as other filings due before 
the publication of final regulations. 

In the Surface Transportation and Veterans Health Care Choice Improvement Act of 2015 Congress added new 
IRC §6035.  The provision imposed two reporting mandates on estates in order to prevent estates from paying 
estate tax based on one claimed value and then later having heirs claim a higher basis in the asset for income 
tax reporting, arguing that the estate’s value was in error or, more likely, just betting that the IRS would never 
actually discover the discrepancy. 

The reporting requirement is imposed by IRC §6035(a)(1) which provides: 

(1) In general 

The executor of any estate required to file a return under section 6018(a) shall furnish to the Secretary 
and to each person acquiring any interest in property included in the decedent’s gross estate for Federal 
estate tax purposes a statement identifying the value of each interest in such property as reported on 
such return and such other information with respect to such interest as the Secretary may prescribe. 

Thus the estate must furnish a statement to the IRS identifying the reported value of each asset that was included 
in the gross estate, as well as giving that information to each person who acquired the interests and identifying 
these individuals in the report to the IRS.  Form 8971 and the related Schedule A to Form 8971 are used to 
report these items. 

The due date for both filing this form to the IRS and for providing the information to beneficiaries is outlined in 
IRC  §6035(b)(1) which provides: 

(3) Time for furnishing statement 

(A) In general. Each statement required to be furnished under paragraph (1) or (2) shall be furnished at 
such time as the Secretary may prescribe, but in no case at a time later than the earlier of— 

(i) the date which is 30 days after the date on which the return under section 6018 was required 
to be filed (including extensions, if any), or 

(ii) the date which is 30 days after the date such return is filed. 

(B) Adjustments 

In any case in which there is an adjustment to the information required to be included on a 
statement filed under paragraph (1) or (2) after such statement has been filed, a supplemental 
statement under such paragraph shall be filed not later than the date which is 30 days after 
such adjustment is made. 

https://www.irs.gov/pub/irs-access/f8971_accessible.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2016-04718.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2016-04716.pdf
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While this law technically applied for and returns filed after the date of enactment (July 31, 2015), the IRS twice 
delayed the due dates for the initial returns to be filed, eventually stating that the due date for any return would 
be the later of the date under the statute (the 30 day rule) or March 31, 2016. 

The second delay, that pushed initial filings from February 29, 2016 to March 31, 2016, was to allow the IRS 
time to publish regulations giving guidance for filings.  These regulations, released by the IRS late in the 
afternoon of March 2, 2016, provide that guidance.   

The temporary regulation (Reg. §1.6035-2T) simply puts in the form of a regulation the due date relief for initial 
filings provided for in Notice 2016-19, and thus is the far less interesting of the two documents—it will be moot 
less than a month after its publication. 

The proposed regulations found in REG-127923-15 are far more significant.  While issued solely as proposed 
regulations, the regulations provide that taxpayers may rely upon these regulations before the date of publication 
of the final rules.  As a practical matter, since they represent the only real guidance the IRS has issued on the 
topic, professionals preparing Form 8971 will need to consult these rules, as will taxpayers preparing income 
tax returns for taxpayers who have received covered property from an estate. 

The proposed regulations are issued under three separate IRC Sections.  Proposed Regulation §1.1014-10 
deals with reporting of consistent basis by taxpayers who receive covered property from an estate, Proposed 
Regulations §§1.6035-1 and 2 deal with the reporting requirements imposed on covered estates (including 
determining which estates are required to file the form), while Proposed Regulation 1.6662-8 deals with the 
accuracy related penalty to be imposed on taxpayers who report a basis higher than that reported by the estate 
on Form 8971 on their income tax returns. 

Information Reporting Regulations (Proposed Regulation §1.6035-1) 

Proposed Regulations §§1.6035-1 and 2 are most logical starting point for looking at these rules, since the 
existence of the requirement for the estate to file these information reporting forms is what triggers the consistent 
reporting requirement at the beneficiary level.   

One major issue that lead to concerns was whether estates that may not have technically been required to file 
a return but nevertheless did so (for instance, to make a portability election under IRC §2010 to allow use of the 
unused exemption on the surviving spouse’s estate) were required to file this form.  The final regulations provide 
specific exceptions, including an exception for those estates filing solely to make a portability election.  Proposed 
Reg. §1.6035-1(a)(2) provides: 

(2) Exception. Paragraph (a)(1) of this section applies only to the executor of an estate required by 
section 6018 to file an estate tax return. Accordingly, notwithstanding § 20.2010-2(a)(1), the executor 
does not have to file or furnish the Information Return or Statement(s) referred to in paragraph (a)(1) of 
this section if the executor is not required by section 6018 to file an estate tax return for the estate, even 
if the executor does file such a return for other purposes, e.g., to make a generation-skipping transfer 
tax exemption allocation or election, to make the portability election under section 2010(c)(5), or to make 
a protective filing to avoid any penalty if an asset value is later determined to cause a return to be 
required or otherwise. 

The actual reporting is governed by Proposed Reg. §1.6035-1(a)(1) which provides that the values to be reported 
are the “final values” as defined in Proposed Reg. §1.1014-10(c). 

https://s3.amazonaws.com/public-inspection.federalregister.gov/2016-04718.pdf
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Generally final value is defined by Proposed Reg. §1.1014-10(c)(1), providing for a “checklist-style” list of final 
values: 

(c) Final value –  

(1) Finality of estate tax value. The final value of property reported on a return filed pursuant to section 
6018 is its value as finally determined for purposes of the tax imposed by chapter 11. That value is -- 

(i) The value reported on a return filed with the Internal Revenue Service (IRS) pursuant to 
section 6018 once the period of limitations for assessment of the tax under chapter 11 has 
expired without that value having been timely adjusted or contested by the IRS, 

(ii) If paragraph (c)(1)(i) of this section does not apply, the value determined or specified by the 
IRS once the periods of limitations for assessment and for claim for refund or credit of the tax 
under chapter 11 have expired without that value having been timely contested; 

(iii) paragraphs (c)(1)(i) and (ii) of this section do not apply, the value determined in an 
agreement, once that agreement is final and binding on all parties; or 

(iv) paragraphs (c)(1)(i), (ii), and (iii) of this section do not apply, the value determined by a 
court, once the court's determination is final. 

Obviously, in the normal situation none of those tests will be met when the Form 8971 is required to be filed.  
The presumption will be that the first rule will apply—the Form 706 values, if not challenged by the IRS, will 
become the final values.  But if those are changed, the estate will be required to supply new values.  Until such 
time as there is a change, though, the beneficiary will be required to respect the originally reported numbers on 
the Form 8971. [Proposed Reg. §1.1014-10(c)(2)] 

The property for which reporting is required, as well as property exempted from reporting, is found in Proposed 
Reg. §1.6035-1(b)(1) which provides: 

(b) Property for which reporting is required –  

(1) In general. The property to which the reporting requirement under paragraph (a)(1) of this section 
applies is all property reported or required to be reported on a return under section 6018. This includes, 
for example, any other property whose basis is determined in whole or in part by reference to that 
property (for example as the result of a like-kind exchange or involuntary conversion). Of the property 
of a deceased nonresident non-citizen, this includes only the property that is subject to U.S. estate tax; 
similarly, this includes only the decedent's one-half of community property. Nevertheless, the following 
property is excepted from the reporting requirements -- 

(i) Cash (other than a coin collection or other coins or bills with numismatic value); 

(ii) Income in respect of a decedent (as defined in section 691); 

(iii) Tangible personal property for which an appraisal is not required under § 20.2031-6(b); and 

(iv) sold, exchanged, or otherwise disposed of (and therefore not distributed to a beneficiary) 
by the estate in a transaction in which capital gain or loss is recognized. 

The property described in (iii) is generally the household and personal effects reported on the estate tax return 
that don’t trigger the special rule for “articles having a marked artistic or intrinsic value” that require an appraisal. 

This list clears up a number of questions raised by practitioners regarding this form, eliminating assets for which 
there is little or no benefit to be realized by the government in having them listed on Schedule A—after all, the 
government has no real problem dealing with basis of cash received and assets that have been sold by the 
estate also present no threat (as well as no obvious way to report those assets on the form). 

Proposed Reg. §1.6035-1(c) has information regarding identifying and reporting to beneficiaries. 
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Proposed Reg. §1.6035-1(c)(1) contains the following language dealing with certain beneficiaries who are not 
directly receiving property: 

For purposes of this provision, the beneficiary of a life estate is the life tenant, the beneficiary of a 
remainder interest is the remainderman(men) identified as if the life tenant were to die immediately after 
the decedent, and the beneficiary of a contingent interest is a beneficiary, unless the contingency has 
occurred prior to the filing of the Form 8971.  

One important item to note is that an executor may have a duty to supplement if the contingency is eventually 
resolved so that the contingent beneficiary does not receive assets from the estate.  As the proposed regulation 
continues: 

If the contingency subsequently negates the inheritance of the beneficiary, the executor must do 
supplemental reporting in accordance with paragraph (e) of this section to report the change of 
beneficiary. 

Generally Proposed Reg. §1.6035-1(c)(2) provides that if the beneficiary is not an individual, the estate reports 
to the appropriate representative of the entity (for a trust or estate) or the entity itself (for a business entity).   

However if that entity later transfers the assets to another party in a transaction in which there is carryover of 
basis to the receiving party, supplemental reporting by the executor is required. 

If, by the time the reporting is required under this rule, the executor has not determined what property will be 
transferred to each beneficiary, Proposed Reg. §1.6035-1(c)(3) provides the following: 

(3) Beneficiary not determined. If, by the due date provided in paragraph (d) of this section, the 
executor has not determined what property will be used to satisfy the interest of each beneficiary, the 
executor must report on the Statement for each such beneficiary all of the property that the executor 
could use to satisfy that beneficiary's interest. Once the exact distribution has been determined, the 
executor may, but is not required to, file and furnish a supplemental Information Return and Statement 
as provided in paragraph (e)(3) of this section. 

Effectively, the beneficiary is given a list of everything he/she might receive, even though the beneficiary will not 
receive all of it.  This time the executor is not required to file a supplemental return when the issue is resolved, 
though the executor may do so. 

The regulations also address the situation where the executor has been unable to locate the beneficiary by the 
date for filing the form, as well as dealing with the case where the executor is never able to locate that beneficiary 
and eventually distributes that property to a different beneficiary.  In that case Proposed Reg. §1.6035-1(c)(4) 
provides: 

(4) Beneficiary not located. An executor must use reasonable due diligence to identify and locate all 
beneficiaries. If the executor is unable to locate a beneficiary by the due date of the Information Return 
provided in paragraph (d) of this section, the executor must so report on that Information Return and 
explain the efforts the executor has taken to locate the beneficiary and to satisfy the obligation of 
reasonable due diligence. If the executor subsequently locates the beneficiary, the executor must furnish 
the beneficiary with that beneficiary's Statement and file a supplemental Information Return with the IRS 
within 30 days of locating the beneficiary. A copy of the beneficiary's Statement must be attached to the 
supplemental Information Return. If the executor is unable to locate a beneficiary and distributes the 
property to a different beneficiary who was not identified in the Information Return as the recipient of 
that property, the executor must file a supplemental Information Return with the IRS and furnish the 
substitute beneficiary with that beneficiary's Statement within 30 days after the property is distributed. 
See paragraph (e)(1) of this section. A copy of the substitute beneficiary's Statement must be attached 
to the supplemental Information Return. 
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The duty to supplement is going to create a number of concerns with executors.  The proposed regulations 
provide a general requirement to supplement, as well a list of cases where no supplemental report is required. 

The general rule for providing supplemental reporting is found in Proposed Reg. §1.6035-1(e) which provides: 

(e) Duty to supplement. –  

(1) In general. In the event of any adjustment to the information required to be reported on the 
Information Return or any Statement as described in paragraph (e)(2) of this section, the executor must 
file a supplemental Information Return with the IRS including all supplemental Statements and furnish 
a corresponding supplemental Statement to each affected beneficiary by the due date described in 
paragraph (e)(4) of this section. 

(2) Adjustments requiring supplement. Except as provided in paragraph (e)(3) of this section, an 
adjustment to which the duty to supplement applies is any change to the information required to be 
reported on the Information Return or Statement that causes the information as reported to be incorrect 
or incomplete. Such changes include, for example, the discovery of property that should have been (but 
was not) reported on an estate tax return described in section 6018, a change in the value of property 
pursuant to an examination or litigation, or a change in the identity of the beneficiary to whom the 
property is to be distributed (pursuant to a death, disclaimer, bankruptcy, or otherwise). Such changes 
also include the executor's disposition of property acquired from the decedent or as a result of the death 
of the decedent in a transaction in which the basis of new property received by the estate is determined 
in whole or in part by reference to the property acquired from the decedent or as a result of the death of 
the decedent (for example as the result of a like-kind exchange or involuntary conversion). Changes 
requiring supplement pursuant to this paragraph (e)(2) are not inconsequential errors or omissions within 
the meaning of § 301.6722-1(b) of this chapter. 

Those items exempted from the supplemental reporting mandate are found at Proposed Reg.  §1.6035-1(e)(3)—
and the list is not terribly long: 

(3) Adjustments not requiring supplement –  

(i) In general. A supplemental Information Return and Statement may but they are not required to be 
filed or furnished -- 

(A) To correct an inconsequential error or omission within the meaning of § 301.6722-1(b) of 
this chapter, or 

(B) To specify the actual distribution of property previously reported as being available to satisfy 
the interests of multiple beneficiaries in the situation described in paragraph (c)(3) of this 
section. 

The second exception is one we already noted (when the executor finally distributes property to the beneficiary 
where the basis of assets available had been disclosed), so the inconsequential error is the one we’ll look at in 
more detail.  

This exception references existing Reg. §301.6722-1(b) which deals with a failure to furnish correct payee 
statements.  There is a limited exception found there that provides generally that: 

(1) In general. An inconsequential error or omission is not considered a failure to include correct 
information. For purposes of this paragraph (b), the term “inconsequential error or omission” means any 
failure that cannot reasonably be expected to prevent or hinder the payee from timely receiving correct 
information and reporting it on his or her return or from otherwise putting the statement to its intended 
use. [Reg. §301.6722-1(b)(1)] 
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However the regulation goes on to note that some errors can never be an inconsequential error or omission.  
Reg. §301.6722-1(b)(2) provides: 

(2) Errors or omissions that are never inconsequential. Errors or omissions relating to the following 
are never inconsequential: 

(i) A dollar amount, 

(ii) The significant items in the address of a payee, which is the address provided by the payee 
to the filer, 

(iii) The appropriate form for the information provided (i.e., whether or not the form is an 
acceptable substitute for an official form of the Internal Revenue Service), and 

(iv) The manner of furnishing a statement required undersections 6042(c), 6044(e), 6049(e), 
and 6050N(b). The Internal Revenue Service may, by administrative pronouncement, specify 
other types of errors or omissions that are never inconsequential. 

The rules also can impact the recipient of the property if that person gifts or otherwise transfers the property to 
another related party where the recipient’s basis is determined in whole or in part by the transferor’s basis.  
Proposed Reg. §1.6035-1(f) deals with this situation.   

The rule begins by providing generally: 

If all or any portion of property that previously was reported or is required to be reported on an 
Information Return (and thus on the recipient's Statement or supplemental Statement) is distributed or 
transferred (by gift or otherwise) by the recipient in a transaction in which a related transferee determines 
its basis, in whole or in part, by reference to the recipient/transferor's basis, the recipient/transferor must, 
no later than 30 days after the date of the distribution or other transfer, file with the IRS a supplemental 
Statement and furnish a copy of the same supplemental Statement to the transferee. The requirement 
to file a supplemental Statement and furnish a copy to the transferee similarly applies to the distribution 
or transfer of any other property the basis of which is determined in whole or in part by reference to that 
property (for example as the result of a like-kind exchange or involuntary conversion). [Proposed 
Reg. §1.6035-1(f)] 

Thus, if a child receives property from a parent’s estate and then, 10 years later, gifts that property to his/her 
son, the child will need to file a Form 8971 to supplement their parent’s original Form 8971, now reporting the 
property is in the hands of the grandchild of the original decedent. 

If the original recipient transfers the property before the estate is required to file a Form 8971, the original 
recipient still must file this form but has a more limited reporting responsibility.  As the proposed regulation 
continues: 

In the case of a supplemental Statement filed by the recipient/transferor before the recipient/transferor's 
receipt of the Statement described in paragraph (a) of this section, the supplemental Statement will 
report the change in the ownership of the property and need not provide the value information that would 
otherwise be required on the supplemental Statement. [Proposed Reg. §1.6035-1(f)] 

In some cases the basis of the property will have changed since the property was distributed to the beneficiary 
(such as if the property has been subject to depreciation, etc.).  In that case the transferor still must report the 
original basis received from the estate, but can provide information on the adjustment as noted below: 

If the transferor chooses to include on the supplemental Statement provided to the transferee 
information regarding any changes to the basis of the reported property as described in § 1.1014-
10(a)(2) that occurred during the transferor's ownership of the property, that basis adjustment 
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information (which is not part of the requirement under section 6035) must be shown separately from 
the final value required to be reported on that Statement. 

In a case where the transfer occurs before a “final value” is set, the following provisions apply to push future 
notifications back on the executor who now will send future reports to the new holder of the property: 

In the event the transfer occurs before the final value is determined within the meaning of proposed § 
1.1014-10(c), the transferor must provide the executor with a copy of the supplemental Statement filed 
with the IRS and furnished to the transferee in order to notify the executor of the change in ownership 
of the property. When the executor subsequently files any Return and issues any Statement required 
by paragraphs (a) or (e) of this section, the executor must provide the Statement (or supplemental 
Statement) to the new transferee instead of to the transferor. 

Consistent Basis Reporting by Beneficiary Rules (Proposed Reg. §1.1014-10) 

The other key issue involves the basis reporting by the beneficiary.  Generally a beneficiary who receives 
property from an estate takes over a fair market value under IRC §1014 that is either tied to the date of death 
or, if applicable, the alternate valuation date.  Congress has now added a consistency requirement to reporting, 
backing it up with an accuracy related penalty should a beneficiary report a higher basis than was claimed by 
the estate. 

The general “consistent basis” rule is described in Proposed Reg. §1.1014-10(a)(1): 

(a) Consistent basis requirement -- (1) In general. The taxpayer's initial basis in property described 
in paragraph (b) of this section may not exceed the property's final value within the meaning of paragraph 
(c) of this section. This requirement applies whenever the taxpayer reports a taxable event with respect 
to the property to the Internal Revenue Service (IRS) (for example depreciation or amortization) and 
continues to apply until the property is sold, exchanged, or otherwise disposed of in one or more 
transactions that result in the recognition of gain or loss for Federal income tax purposes, regardless of 
whether the owner on the date of the sale, exchange, or disposition is the same taxpayer who acquired 
the property from the decedent or as a result of the decedent's death. 

Property that is subject to this rule is generally described in Proposed Reg. §1.1014-10(b)(1) which provides: 

(1) In general. Property subject to the consistency requirement in paragraph (a)(1) of this section is any 
property that is includable in the decedent's gross estate under section 2031,any property subject to tax 
under section 2106, and any other property the basis of which is determined in whole or in part by 
reference to the basis of such property (for example as the result of a like-kind exchange or involuntary 
conversion) that generates a tax liability under chapter 11 of subtitle B of the Code (chapter 11) on the 
decedent's estate in excess of allowable credits, except the credit for prepayment of tax under chapter 
11. 

However, there is a broad exclusion for property for which a change in the reported value on the Form 706 would 
not have changed the estate tax.  This exclusion is described in Proposed Reg. §1.1014-10(b)(2) as follows: 

(2) Exclusions. For purposes of paragraph (b)(1) of this section, property that qualifies for an estate tax 
charitable or marital deduction under section 2055, 2056, or 2056A, respectively, does not generate a 
tax liability under chapter 11 and therefore is excluded from the property subject to the consistency 
requirement in paragraph (a)(1) of this section. For purposes of paragraph (b)(1) of this section, tangible 
personal property for which an appraisal is not required under § 20.2031-6(b) is deemed not to generate 
a tax liability under chapter 11 and therefore also is excluded from the property subject to the consistency 
requirement in paragraph (a)(1) of this section. 
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Also, an exception is provided for a true “no tax” estate even if there is a requirement that the estate file an estate 
tax return.  Proposed Reg. §1.1014-10(b)(3) provides: 

(3) Application. For purposes of paragraph (b)(1) of this section, if a liability under chapter 11 is payable 
after the application of all available credits (other than a credit for a prepayment of estate tax), the 
consistency requirement in paragraph (a)(1) of this section applies to the entire gross estate (other than 
property excluded under paragraph (b)(2) of this section) because all such property contributes to the 
liability under chapter 11 and therefore is treated as generating a tax liability under chapter 11. If, 
however, after the application of all such available credits, no tax under chapter 11 is payable, the entire 
gross estate is excluded from the application of the consistency requirement. 

The proposed regulations also address the issue where the basis of an asset is modified by operation of the 
IRC.  Some commentators had expressed concern that the provision as written suggested that no such basis 
adjustments would be allowed for inherited property subject to the consistency requirement. 

In Proposed Reg. §1.1014-10(a)(2) the IRS allows for such changes, providing: 

(2) Subsequent basis adjustments. The final value within the meaning of paragraph (c) of this section 
is the taxpayer's initial basis in the property. In computing at any time after the decedent's date of death 
the taxpayer's basis in property acquired from the decedent or as a result of the decedent's death, the 
taxpayer's initial basis in that property may be adjusted due to the operation of other provisions of the 
Internal Revenue Code (Code) governing basis without violating paragraph (a)(1) of this section. Such 
adjustments may include, for example, gain recognized by the decedent's estate or trust upon 
distribution of the property, post-death capital improvements and depreciation, and post-death 
adjustments to the basis of an interest in a partnership or S corporation. The existence of recourse or 
non-recourse debt secured by property at the time of the decedent's death does not affect the property's 
basis, whether the gross value of the property and the outstanding debt are reported separately on the 
estate tax return or the net value of the property is reported. Therefore, post-death payments on such 
debt do not result in an adjustment to the property's basis. 

What about the issue where property was either omitted from the estate tax return or discovered after the return 
was filed.  The IRS has determined the consistency rules still apply—and if taxpayers and executors aren’t 
careful, that basis will become zero. 

Proposed Reg. §1.1014-10(c)(3) provides for dealing with this property. 

If the error is discovered and an original or supplemental Form 706 is filed with the IRS before the expiration of 
the statute of limitations on the assessment of estate tax against the estate, then the standard supplemental or 
original reporting rules apply.  Thus, the beneficiary’s basis will be tied to the basis reported by the estate. 
[Proposed Reg. §1.1014-10(c)(3)(i)(A)] 

If the error is discovered after the statute of limitations period has expired on assessing estate tax against the 
estate, then the result is that the basis of this unreported property becomes zero in the hands of the beneficiary. 
[Proposed Reg. §1.1014-10(c)(3)(i)(A)]  Note that this opens up a number of issues regarding the IRS 
challenging long after the fact whether, for instance, property held in a family limited partnership should have 
been brought back into the estate under the retained life estate provisions of IRC §2036. 

If not estate tax return was filed, but the newly discovered property would have required a return to be filed the 
basis of the property will be set to zero as an “incentive” file the potentially very late Form 706.  Proposed 
Reg. §1.1014-10(c)(3)(ii) provides: 

(ii) No return under section 6018 filed. If no return described in section 6018 has been filed, and if the 
inclusion in the decedent's gross estate of the after-discovered or omitted property would have 
generated or increased the estate's tax liability under chapter 11, the final value, for purposes of section 
1014(f), of all property described in paragraph (b) of this section is zero until the final value is determined 
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under paragraph (c)(1) or (2) of this section. Specifically, if the executor files a return pursuant to section 
6018(a) or (b) that includes this property or the IRS determines a value for the property, the final value 
of all property described in paragraph (b) of this section includible in the gross estate then is determined 
under paragraph (c)(1) or (2) of this section. 

 


