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SECTION: 170 
TAXPAYERS FAILED TO OBTAIN DOCUMENTATION THAT NO GOODS OR SERVICES 
WERE RECEIVED BY TIME RETURN WAS FILED, THUS NO CHARITABLE DEDUCTION 
COULD BE ALLOWED 

Citation: French v. Commissioner, TC Memo 2016-53, 3/23/16 

Congress has provided that for certain tax deductions a taxpayer must produce documentation in a specified 
form, subject to very detailed rules, or no deduction will be allowed to the taxpayer regardless of any other 
information that might be available to justify the deduction.   

One particularly nasty area that requires detailed documentation or the deduction is entirely disallowed is found 
for charitable contributions in excess of $250.  That provision blocked entirely any potential deduction for the 
taxpayer in the case of French v. Commissioner, TC Memo 2016-53. 

IRC §170(f)(8)(B) requires that the taxpayer obtain an acknowledgement that contains the following information: 

(B) Content of acknowledgement  An acknowledgement meets the requirements of this subparagraph 
if it includes the following information: 

(i) The amount of cash and a description (but not value) of any property other than cash 
contributed. 

(ii) Whether the donee organization provided any goods or services in consideration, in whole 
or in part, for any property described in clause (i). 

(iii) A description and good faith estimate of the value of any goods or services referred to in 
clause (ii) or, if such goods or services consist solely of intangible religious benefits, a statement 
to that effect. 

For purposes of this subparagraph, the term “intangible religious benefit” means any intangible religious 
benefit which is provided by an organization organized exclusively for religious purposes and which 
generally is not sold in a commercial transaction outside the donative context. 

Congress, not satisfied merely to require that documentation, also imposed a specific time by which the taxpayer 
must obtain that information, found at IRC §170(f)(8)(C): 

(C) Contemporaneous For purposes of subparagraph (A), an acknowledgment shall be considered to 
be contemporaneous if the taxpayer obtains the acknowledgment on or before the earlier of— 

(i) the date on which the taxpayer files a return for the taxable year in which the contribution 
was made, or 

(ii) the due date (including extensions) for filing such return. 

Thus a taxpayer must have in his/her hands documentation with all of the necessary information before the 
taxpayer files the return in question or, if earlier, the due date (including extensions) of the return. 

The specific item that often causes problems is the lack of statement regarding what goods or services the 
taxpayer received in exchange for the contribution or, if none were received (the normal state of affairs), a 
statement that says nothing was received (aside from an intangible religious benefit). 

In this case the taxpayers had made a contribution of a conservation easement in late 2005, with a deed recorded 
on December 29, 2005.  The taxpayer received a letter from the charity on June 6, 2006 that stated they had 
received no goods or services in exchange for their contribution. 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=10735
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However, the taxpayers had actually filed a 2005 return (and amended return) by the original due date for the 
2005 return of April 15, 2006.  Thus the letter from the charity was immediately removed from consideration by 
the Court, as it was not obtained prior the filing of their return. 

In previous cases involving deeds of conservation easement the Court had found the deed itself might satisfy 
these requirements if it either contained an explicit statement that the donor had not received any goods or 
services or, lacking that, the deed as a whole effectively provides that no goods or services were received.  (See 
Averyt v. Commissioner, TC Memo 2012-198 and Simmons v. Commissioner, TC Memo 2009-208 aff’d 646 
F.3d 6 (DC Cir 2011)). 

The taxpayers’ deed did not explicitly state that no goods or services had been received, so the Court looked to 
see whether the deed, taken as a whole, provided as much.  The Court noted how the deeds in the Averyt and 
RP Golf cases had managed to do that: 

…[I]n Averyt the deed stated that the conservation easement was granted for the purpose of 
conservation and that the deed was the entire agreement of the parties. See Averyt v. Commissioner, 
slip op. at 4, 12. Moreover, in RP Golf, LLC v. Commissioner, at *10, the deed stated that the 
conservation easement was made “in consideration of the covenants and representations contained 
herein and for other good and valuable consideration”; but the deed did not include any consideration 
of any value other than the preservation of the property. Additionally, similar to the deed in Averyt, the 
deed in RP Golf, LLC v. Commissioner, at *10-*11, stated that it was the entire agreement of the parties. 
In the light of these facts the Court in Averyt and RP Golf, LLC held that the taxpayers had substantiated 
their charitable contributions because the deeds “taken as a whole” proved compliance with section 
170(f)(8)(B)(ii). RP Golf, LLC v. Commissioner, at *10-*11; Averyt v. Commissioner, slip op. at 12-13.10 

Unfortunately the deed that the taxpayers produced in this case did have language indicating it represented the 
entire agreement of the parties.  Thus since the deed neither stated that no consideration was given nor did it 
say it was the entire agreement (where its silence as to consideration would indicate none had been given), the 
taxpayers had failed to meet the documentation requirements. 

The IRS and taxpayers had also disagreed on whether the taxpayers had an actual ownership interest in the 
property and whether the easement had been properly valued—but the Court noted that it did not need to deal 
with those issues since the failure to have the required statement meant no deduction would be allowed. 

One interesting issue to note is that the 2005 return was not actually a year before the Court in this case—rather 
the IRS was attempting to disallow the carryover of contributions in excess of the annual limits to 2006, 2007 
and 2008.  The fact that the deduction “survived” for three years past the original filing date and the 2005 return 
moved beyond the IRS’s ability to assess tax against it did not protect the deduction in later years—nor did it bar 
the IRS from effectively disallowing the loss in 2005 which had the effect of taking the carryover off the later 
returns. 

Some reading the case might decide that the Court simply went this route to avoid having to deal with the messier 
issues of ownership and valuation of the interest.  The reader might conclude that had the taxpayers been 
“sympathetic” and their contribution otherwise beyond reproach the Tax Court would not have thrown out the 
deduction for such an arbitrary rule—after all, everyone agreed the taxpayers did not actually receive anything 
and had the letter been written three months earlier there would have been no problem on this issue. 

However a look at prior cases indicates that even sympathetic taxpayers have been victimized by this provision. 
For instance see Durden v. Commissioner, TC Memo 2012-140 for a case where the lack of a “no goods or 
considerations” clause cost the taxpayer a cash deduction of nearly $25,000.  Advisers must counsel clients that 
the law requires absolute and strict compliance with these rules, including making sure the documentation is in 
hand before the return is filed (or required to be filed if earlier). 
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SECTION: 183 
TAXPAYER'S INJURIES DID NOT MOVE TAX COURT TO FIND THAT HER HORSE 
OPERATION HAD A TRUE PROFIT MOTIVE 

Citation: Kaiser v. Commissioner, T.C. Summ. Op. 2016 -13, 3/21/16 

Taxpayers who are doing well in one endeavor may wish to engage in an endeavor they enjoy generally, but 
which arguably could be conducted with an eye towards making a profit.  When taxpayers continue to engage 
in such activities despite a lack of actual profit, the IRS quite often turns to Section 183 to deny the taxpayer’s 
the ability to claim such losses. 

Such was the issue in the case of Kaiser v. Commissioner, T.C. Summ. Op. 2016-13.  Linda Kaiser ran a 
successful financial consulting and insurance business, but she had an interest in training Hanoverian horse.  
The Court noted that she was “competent dressage rider and from 1998 to 2014 she owned between one and 
four horses. 

The horse operation (which later included a web based component) never turned a profit.  From 2008-2014 the 
operation never had revenue in excess of $8,000 in any given year, with no revenue in many.  As well, expenses 
never dropped below $17,500 and, in 2010 she had expenses  of $36,276 with zero revenue.  Thus, not even in 
a single year did it come close to being profitable. 

However Linda had what she apparently believed was a good explanation for this—she had been injured 
relatively seriously in two separate auto accidents just as she was getting ready to train horses.  In 2005 her first 
foal was attaining the age when she was going to begin training, but she was seriously injured in an auto accident 
that year. 

Linda’s injuries were serious enough to prevent her from training the foal.  It was not until 2009 that she was 
recovered enough from her injuries to allow her to begin training horses again and in that year she acquired 
horses she planned to train.  But another, even more serious, auto accident took place in 2010 and Linda was 
once again unable to train these horses.   

She ended up hiring another trainer to train these horses.  She had tried to sell horses but the market had 
collapsed during the economic problems of 2008 and she was not able to sell the horses.  She eventually 
determined she would not be able to afford to tr breed the horses (and goats which she had branched out into) 
until her income improved. 

Now she turned to creating a website to educate children about animals, posting 15,000 pictures on the website, 
with her sister-in-law writing articles for the website.  She believed the website would become operational in 
2016 and would generate “at least” $100,000 of revenue a year once it became operational (which, if she is right, 
means this author is writing about the wrong topic). 

The Court, however, did not give Linda a “pass” due to the auto accidents, because she had done nothing that 
indicated she had an actuala plan to make money even had no accidents intervened.   

As the Court stated: 

There is little evidence in this record that petitioner operated the horse training activity in a businesslike 
manner. There is nothing in this record which reflects petitioner's business plan or how she intended to 
make a profit. While petitioner may have hoped to generate income from her horse training activity, there 
is no information as to how her receipts compare with her expenses. Petitioner had years of losses 
generated by the horse training activity and acknowledged that she had no gross income for 2010 and 
very little gross income for 2011. She spent little if any time in the horse training activity in the years in 
issue. In those same years petitioner operated her financial planning and insurance business and 
generated substantial gross receipts. Petitioner used the losses of the horse training activity to offset 
income from the financial planning and insurance business. Petitioner had owned horses before 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=10733
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engaging in the horse training activity and acknowledged that she considered her horses to be like her 
children. No doubt she experienced personal pleasure in owning her horses. Petitioner had a consistent 
history of little to no gross income in the horse training activity. While petitioner clearly has some level 
of business acumen in the operation of her financial planning and insurance business, she did not carry 
over these practices to the horse training activity. 

Although the Court does not say so, it seems the reference to her financial planning and insurance business 
points out that despite Linda’s horrid luck with regard to auto accidents, she had kept those operations running 
and generating revenue during these trials—something she utterly failed to do with the horse/web operation. 

Advisers need to take care to help clients look realistically at being able to show that their activity can meet the 
“profit motive” test to escape problems under Section 183.  The problem in this case was that the Court found 
nothing to suggest there ever had been such a profit motive—so it wasn’t that the “bad luck” had doomed the 
success, but rather that the taxpayer failed to demonstrate (at least to the Court) that she ever had th requisite 
profit motive. 

SECTION: 446 
USE OF OLD FORM 3115 ALLOWED FOR ACCOUNTING METHOD CHANGE REQUESTS 
FILED ON OR BEFORE APRIL 20, 2016 

Citation: Announcement 2016-14, 3/24/16 

The IRS announced that, for forms filed on or before April 19, 2016, the agency will generally accept either the 
current December 2015 version of Form 3115 or the prior December 2009 version of the form [Announcement 
2016-14].  However, the use of the new form will be mandated in those situations where situations where the 
IRS has mandated the use of new form specifically in guidance published in the Internal Revenue Bulletin. 

In the vast majority of cases the form is being filed to be granted automatic consent to a change in method of 
accounting under provisions promulgated by the IRS well before the December 2015 form was published, so 
this relief will cover the vast majority of filings, albeit only for a relative short period (on April 19 the new form will 
become mandated). 

Taxpayers using the old form must still submit all information required by Revenue Procedure 2015-13 even if 
the December 2009 form did not specifically ask for the information in question. 

Similarly, the IRS will not enforce the requirement that the IRS copy of automatic change requests be filed with 
the IRS office in Covington, Kentucy, rather allowing requests filed on the December 2009 version of the form 
to be filed either at the old Ogden address or the new Covington one. 

The reason the IRS gave for granting this option is to “allow a reasonable transition” to the new form.  Most likely 
the IRS discovered that taxpayers had used the 2009 version during 2015 to assemble information they planned 
to submit with their 2015 return or that some software vendors may not have incorporated the revised form 
(issued late in 2015) into their software. 

Note, though, that beginning with forms filed on or after April 20, 2016 the use of the December 2009 version 
will not longer be allowed and, presumably, a taxpayer filing that form will not be deemed to have received the 
automatic approval for a change in accounting methods. 

SECTION: 6035 
INITIAL FILINGS FOR FORMS 8971 NOW PUSHED BACK TO JUNE 30, 2016 AS IRS 
GRANTS ADDITIONAL DELAY 

Citation: Notice 2016-27, 3/23/16 

The initial due date for filing Forms 8971 has been pushed back for the third (and likely final) time by the IRS in 
Notice 2016-27.  The notice provides that both the statements to be furnished to the IRS (Forms 8971 and the 

https://www.irs.gov/pub/irs-pdf/f3115.pdf
https://www.irs.gov/pub/irs-drop/a-16-14.pdf
https://www.irs.gov/pub/irs-drop/a-16-14.pdf
https://www.irs.gov/pub/irs-pdf/f8971.pdf
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Schedule As) and those to be provided to the beneficiaries (Schedule A) that are due prior to June 30, 2016 
need not be provided to the IRS or the beneficiaries prior to that date. 

The form is required to be filed by executors of estates who are required to file a return (as that term is defined 
in the proposed regulations issued in early March of 2016) if that return is filed after July 31, 2015.  The return 
is due 30 days after the earlier of the date the Form 706 is filed or when it was required to be filed (including 
extensions actually granted).  [IRC §6035 as added by the Surface Transportation and Veterans Health Care 
Choice Improvement Act of 2015] 

Congress did not provide for a delayed filing for the first returns when the law was passed, thus the initial due 
date per the law was August 31, 2015 for those executors who either filed a Form 706 on August 1 or, even 
though not filed, should have filed a Form 706 with a due date of August 1.   

Given that no forms existed on which to make such a report and guidance beyond merely that which Congress 
had written into the law was realistically necessary to comply with the new §6035, the IRS quickly issued Notice 
2015-57 that provided that any reports due before February 29, 2016 need not be filed before that date. 

The IRS did publish the final version of Form 8971 and instructions before that deadline, but had not issued the 
proposed regulations as the deadline approached.  The IRS issued Notice 2016-19 in February 2016 pushes 
the deadline back to March 31, 2016 to allow for publication of those proposed regulations. 

The proposed regulations were issued early in March of 2016.  The AICPA, in a letter to the IRS dated the same 
date as the proposed regulations were officially published in the Federal Register, asked for a further extension 
of time to May 31.  The AICPA letter noted that, especially with the regulations being published during the tax 
filing season and less than 30 days before the first forms had to be filed, that there was insufficient time to inform 
taxpayers, analyze the regulations and implement the proposed regulations.  The organization also noted that 
software vendors also will need to update tax software to allow for proper processing of the form. 

The IRS decided to grant not just the extension to May 31 the AICPA requested, but to add one month to that 
extension.  The notice provides: 

The Treasury Department and the IRS have received numerous comments that executors and other 
persons have not had sufficient time to adopt the systemic changes that would enable the filing of an 
accurate and complete Form 8971 and Schedule A. 

Presumably the IRS, having now granted an extension of time beyond that requested by the AICPA, is unlikely 
to grant yet another extension of time in this case.  But the good news is that the Forms 8971 will not need to 
filed two weeks before the individual and fiduciary income tax deadline of April 15.  Of course for practitioners 
that have already spent significant time during the past couple of weeks scrambling to meet the March 31 
deadline there may be some wonder about the IRS waited this long to grant relief. 

SECTION: 6213 
PROCEDURES FOR REFERRAL OF DOCKETED TAX COURT CASES TO APPEALS 
REVISED BY IRS 

Citation: Revenue Procedure 2016-22, 3/23/16 

The IRS has updated and revised the procedures for the use of Appeals for cases that are docketed before the 
Tax Court in Revenue Procedure 2016-22, revising Revenue Procedure 87-24. 

As most practitioners are aware, cases where the taxpayer files a challenge to the IRS’s proposed assessment 
with the Tax Court are often referred back to Appeals in an attempt to resolve the matter without a need to go to 
Tax Court.  

The Revenue Procedure provides that the Chief Counsel’s office will generally refer docketed cases that aren’t 
specifically excluded from such consideration in Sections 3 and 4 of this Procedure to Appeals unless: 

https://www.irs.gov/pub/irs-drop/rp-16-22.pdf
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 Appeals issued the notice of deficiency or made the determination that is the basis of the Tax Court’s 
jurisdiction or  

 The taxpayer notifies Counsel that the taxpayer wants to forego settlement consideration by Appeals. 

Specifically excluded for consideration are any cases or issues that have been designated for litigation by the 
Chief Counsel’s office or, in limited cases, if the Counsel’s office determines that a referral is not in the “interest 
of sound tax administration.”  As as example of the latter, the Procedure offers: 

For example, Counsel may decide not to refer a docketed case to Appeals in cases involving a significant 
issue common to other cases in litigation for which it is important that the IRS maintain a consistent 
position or in cases related to a case over which the Department of Justice has jurisdiction.  

As well cases will not be referred if: 

 The case was docketed under: 
o §6015(e)(1)(A)(i)(II) (Innocent spouse cases filed with the Tax Court under the “6 month” filing 

option) 
o §6110 (General requirement for return, statement or list) 
o §§6320 and 6330 (Liens and Levies) 
o §7428 (Declaratory judgments for status and classification of certain exempt organizations) 
o §7476 (Declaratory judgments related to certain retirement plans) 
o §7477 (Declaratory judgments related to the value of certain gifts) 
o §7478 (Declaratory judgments related to the status of certain government obligations) 
o §7479 (Declaratory judgments related to the eligibility of an estate for §6166 installment 

payments) 
o §7623 (Expenses of detection of underpayment and fraud, etc.) 

 Innocent spouse cases where the issue is first raised in the Tax Court petition 

The procedure provides for time frames for assignment of cases to Appeals by Counsel, as well as when the 
case will be returned to Appeals.  The procedure notes that when a docketed case if forwarded to Appeals, 
Appeals has the sole authority to resolve the case until it is returned to Counsel. 

The ruling also notes: 

Notwithstanding any other provision in this revenue procedure, any docketed case may be transferred 
from Counsel to Appeals or from Appeals to Counsel by agreement between Appeals and Counsel. This 
authority will be used when such transfer may promote a more efficient disposition of the case. 
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