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SECTION: 170 
LANGUAGE IN EASEMENT THAT FAILED TO LITERALLY FOLLOW REGULATION TERMS 
FOUND FATAL TO DEDUCTION FOR CONSERVATION EASEMENT 
Citation: Carroll v. Commissioner, 146 TC No. 13, 4/27/16 
Details make a difference when attempting to qualify for a tax benefit, and a taxpayer who thought his 
conservation easement language complied with that found in the regulations discovered that the Tax Court noted 
a difference.  In the case of Carroll v. Commissioner, 146 TC No. 13 the issue involved what happens if the 
easement is extinguished due to circumstances outside the taxpayer’s control. 
Reg. 1.170A-14(g)(6) provides: 

(6) Extinguishment. 
(i) In general. 
If a subsequent unexpected change in the conditions surrounding the property that is the subject 
of a donation under this paragraph can make impossible or impractical the continued use of the 
property for conservation purposes, the conservation purpose can nonetheless be treated as 
protected in perpetuity if the restrictions are extinguished by judicial proceeding and all of the 
donee's proceeds (determined under paragraph (g)(6)(ii) of this section) from a subsequent sale 
or exchange of the property are used by the donee organization in a manner consistent with the 
conservation purposes of the original contribution. 
(ii) Proceeds. 
In case of a donation made after February 13, 1986, for a deduction to be allowed under this 
section, at the time of the gift the donor must agree that the donation of the perpetual 
conservation restriction gives rise to a property right, immediately vested in the donee 
organization, with a fair market value that is at least equal to the proportionate value that the 
perpetual conservation restriction at the time of the gift, bears to the value of the property as a 
whole at that time. See section 1.170A-14(h)(3)(iii) relating to the allocation of basis. For 
purposes of this paragraph (g)(6)(ii), that proportionate value of the donee's property rights shall 
remain constant. Accordingly, when a change in conditions give rise to the extinguishment of a 
perpetual conservation restriction under paragraph (g)(6)(i) of this section, the donee 
organization, on a subsequent sale, exchange, or involuntary conversion of the subject property, 
must be entitled to a portion of the proceeds at least equal to that proportionate value of the 
perpetual conservation restriction, unless state law provides that the donor is entitled to the full 
proceeds from the conversion without regard to the terms of the prior perpetual conservation 
restriction. 

The taxpayer in question had given an easement that in all other aspects qualified as a deductible charitable 
conservation easement.  But the language that dealt with what happened upon an unexpected extinguishment 
provided “[t]he value on the effective date of this grant shall be the deduction for federal income tax purposes 
allowable by reason of this grant, pursuant to Section 170(h) of the Code…” and then went on to use that number 
compared to the fair value of the entire property at that date to determine what the charity’s interest would be. 
A quick reading of the clause might suggest there isn’t a problem here—after all the deductible amount is the 
fair value of the conservation easement and if that value turned out to be different than originally claimed after 
an IRS exam finished then it seems there isn’t a problem—the value on exam is determined to be the fair value. 
Except, as the Court noted, there are other reasons an easement could end being deemed nondeductible other 
than merely having no value—and if no deduction was allowed then the charity would receive nothing on a later 
extinguishment of the easement. 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=10767
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As the Court noted: 
Petitioners appear to argue on brief that the deduction referenced in the conservation easement was 
simply a method of determining the value of the easement. But there is no evidence of why this provision 
was in the conservation easement. Deductions for conservation easements can be denied for many 
reasons unrelated to valuation. At the time the conservation easement was granted, petitioners’ 
deduction faced many hurdles that were unrelated to the value of the easement. Indeed, in this case 
respondent has made many arguments for disallowance that are not based on valuation. 
In the event of extinguishment, if the deductions were disallowed, petitioners or their heirs could argue 
that petitioners never received a tax deduction and, therefore, MET and LPT would not be entitled to 
extinguishment proceeds. This argument is supported by the literal terms of the easement, and there is 
no evidence of a different intent. This would provide petitioners or their heirs with a windfall and deprive 
the donees of their ability to use a share of the extinguishment proceeds for conservation purposes. See 
Kaufman III, 687 F.3d at 26. We conclude that Article VI.D, subparagraphs (1) and (2), of petitioners’ 
conservation easement violates the requirements of section 1.170A-14(g)(6)(ii), Income Tax Regs., by 
not guaranteeing MET and LPT a proportionate share of extinguishment proceeds based on the fair 
market value of the conservation easement at the time of the gift. Because the purpose of petitioners’ 
contribution is not protected in perpetuity, it does not qualify as a qualified conservation contribution, 
and therefore petitioners are not entitled to a carryforward charitable contribution deduction for the years 
in issue. 

Perhaps the taxpayer really did want protection from more than a change in the value assigned or perhaps it 
was simply a poor choice of “equivalent” words in drafting the easement, but the reality is that the Tax Court has 
yet again made it clear that taxpayers looking to avail themselves of the special rule allowing deductions for a 
partial interest in property for conservation easements will be held to a strict standard.   

SECTION: 223 
MOST HSA LIMITS WILL REMAIN UNCHANGED FOR 2017 
Citation: Revenue Procedure 2016-28, 4/28/16 
In Revenue Procedure 2016-28 the IRS provided updated numbers for 2017 for health savings accounts and 
the related high deductible health plans. 
The annual contribution limits for 2017 for health savings accounts under IRC §223(b)(2)(A) will be: 

• Self-only coverage:  $3,400 
• Family coverage:  $6,750 

The minimum deductible for a high deductible health plan under IRC §223(c)(2)(A) for 2017 will be: 
• Self-only coverage:  $1,300 
• Family coverage:  $2,600 

The maximum out of pocket expenses, including deductible, co-payments and other items except premiums for 
a high deductible health plan for 2017 may not exceed: 

• Self-only coverage:  $6,550 
• Family coverage:  $13,100 

Aside from the maximum contribution for an individual with self-only coverage, which rose by $50, the above 
limits are the same as the 2016 amounts. 

http://www.irs.gov/pub/irs-drop/rp-16-28.pdf
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SECTION: 408A 
LATE RECHARACTERIZATION ALLOWED TO TAXAPAYER WHO, THROUGH A SERIES OF 
ERRORS, CONVERTED FAR MORE TO A ROTH IRA THAN INTENDED 
Citation: PLR 201617019, 4/22/16 
Sometimes things don’t go exactly as planned—and multiple errors cascade to create an issue.  That was the 
case for the taxpayer who requested PLR 201617019.   
In this case the taxpayer wished to deposit after tax funds into a new traditional IRA.  The taxpayer already had 
an existing traditional IRA, but he did not want the funds going into that IRA since he planned to convert the 
funds in the new IRA to a Roth IRA.   
While the ruling doesn’t mention the reason, presumably the taxpayer’s adjusted gross income for the year was 
above the level that would allow him to make a Roth IRA contribution.  However, since the law does not limit 
Roth conversions based on income levels, a taxpayer can make a nondeductible contribution to a traditional IRA 
and then roll those funds into a Roth IRA as a roundabout way to place funds into a Roth. 
While a letter ruling doesn’t give us numbers, let’s use a $5,000 contribution that was to eventually make its way 
to a Roth IRA and a $100,000 existing traditional IRA that was remain as a traditional IRA.  Thus the transaction 
can be diagramed as follows: 

 
Unfortunately, the IRA custodian misunderstood the taxpayer’s instructions.  First, the institution deposited the 
contribution into the existing traditional IRA and, upon being told to convert what was supposed to be the new 
IRA to a Roth, converted the existing IRA to a Roth.  Thus the actual transaction diagram looks like this: 

 

https://www.irs.gov/pub/irs-wd/201617019.pdf
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Needless to say, the second transaction generates a much larger amount to be included in the taxpayer’s 
income—instead of $5,000 being converted to a Roth, $105,000 ended up being converted. 
All, however, was not yet lost.  The taxpayer could still have recharacterized the transactions through the due 
date of his return, including extensions, under IRC §408A(d)(6) and Reg. §1.408A-5, Q&A 1, by doing a trustee 
to trustee transfer to get the funds back into the proper account.   
But the errors continued.  The taxpayer received a Form 1099R with Code “2” indicating an exception applied to 
the early distribution excise tax, for the entire amount of the conversion ($105,000 in our example).  The ruling 
indicates the taxpayer believed this meant that the rollover had been completed properly.  While it doesn’t 
explicitly say so, the relief paragraph suggests that the taxpayer showed this 1099R to his preparer who came 
to the same conclusion.  Thus no election was made to recharacterize the transaction. 
Not surprisingly the IRS had a different (and correct) reading of the Form 1099R, eventually contacting the 
taxpayer looking to collect additional tax.  The taxpayer at that point filed for the private letter ruling, requesting 
an extension of time to recharacterize the transaction. 
The National Office granted that request, concluding: 

The information and documentation submitted in this case are consistent with Taxpayer A’s assertion 
that he did not intend to convert Traditional IRA B into a Roth IRA and that given the Form 1099-R he 
received from Financial Institution D, he was unaware that Amount 1 had been rolled over into Roth IRA 
C. Taxpayer A also relied on his professional tax preparer to prepare his return for the 20xx year.  His 
tax professional did not advise him that Amount 1 was a taxable distribution and he failed to inform 
Taxpayer A of the election that could have been made under section 408A(d)(6) of the Code and section 
1.408A-5 of the l.T. Regulations. Thus, Taxpayer A was unaware of the necessity of making the election. 
Taxpayer A’s failure to recharacterize Amount 1 in Roth IRA C on or before the date prescribed by law, 
including extensions, for filing Taxpayer A’s 20xx Return, was caused by Taxpayer A’s reasonable 
reliance on a qualified tax professional, who failed to advise Taxpayer A to make the election.  Under 
the set of circumstances in this case, Taxpayer A satisfies the requirements of section 301.9100-3(b)(1 
)(iii) and (v) of the Regulations. 
Accordingly, we rule that, pursuant to section 301.9100-3 of the regulations, Taxpayer A is granted a 
period not to exceed 60 days from the date of this letter to recharacterize Amount  1 plus earnings from 
Roth IRA C back to Traditional IRA A. 

SECTION: 501 
WHILE CALIFORNIA DONOR DISCLOSURE LAW NOT FACIALLY UNCONSTITUTIONAL, 
COURT FINDS IT UNCONSTITUTIONAL GIVEN STATE'S INABILITY TO KEEP DONOR 
LISTS CONFIDENTIAL 
Citation: Americans for Prosperity v. Harris, USDC CD California, 117 AFTR2d ¶2016-644, 
4/21/16, Center for Competitive Politics v. Harris, 115 AFTR 2d ¶ 2015-703, CA9, No. 14-15978, 
5/1/15 
California’s law requiring providing the California Attorney General with an unredacted list of donors was held 
constitutional by the Ninth Circuit, but less than a year later a District Court in the same Circuit found that the 
ruling only found the law not “facially unconstitutional” but that using an “as-applied” test the law was 
unconstitutional, granting again an injunction against its enforcement. 
But, as we’ll describe below, the rulings are not as contradictory as they might appear when reading just the 
headlines. 
In the first case (Center for Competitive Politics v. Harris, 115 AFTR 2d ¶ 2015-703, CA9, No. 14-15978) the 
Ninth Circuit Court of Appeals affirmed a District Court’s denial of the plaintiff’s request for a preliminary injunction 

http://cdn.ca9.uscourts.gov/datastore/opinions/2015/05/01/14-15978.pdf
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requiring providing to the California Attorney General an unredacted list of donors from Schedule B, Form 990 
of a §501(c)(3) organization. 
The organization was a §501(c)(3) organization that, was described in the opinion as follows: 

CCP is a Virginia non-profit corporation, recognized by the IRS as an educational organization under § 
501(c)(3). CCP’s “mission is to promote and defend the First Amendment rights of free political speech, 
assembly, association, and petition through research, education, and strategic litigation.” CCP supports 
itself through financial donations from contributors across the United States, including California.  

Under federal law the list of donors provided on Schedule B of Form 990 is not subject public disclosure pursuant 
to IRC §6104(b), although other information provided is subject to disclosure.  However California regulations 
required an organization soliciting donations in the state of California to provide information to the state, including 
a complete copy of the Form 990 filed.  While much of the information submitted to California would be subject 
to public inspection, the regulation provided that the Schedule B would remain confidential. 
Originally the organization had provided to the California Attorney General a copy of the Form 990 with a 
redacted Schedule B that omitted donor information not subject to disclosure by the IRS.  However eventually 
the Attorney General’s office balked and demanded an unredacted copy of the Schedule B.  At that point the 
charity filed its lawsuit to block the filing. 
The charity argued that it should not be required to provide this information for two reasons: 

• The disclosure of the data would have a chilling effect on free speech, as donors would be intimidated 
by the disclosure of their names.  This, the organization, meant California’s rule was in violation of the 
First Amendment 

• As well, the organization argued that Congress’s enactment of §6104 in 2006 was meant to protect 
donors and pre-empt any contrary state laws. 

The Ninth Circuit rejected the first contention, holding that a ruling that disclosure itself was a violation of First 
Amendment rights could only be justified if the interests of the state government in requiring disclosure was not 
greater than the actual burden on First Amendment rights.   
The Court’s decision found that cases cited by the organization in support of their position merely held that 
disclosure could be a First Amendment violation, but not that all such disclosures were violations.  In each case 
cited that found a violation the Court argued that the plaintiff had produced evidence of actual harm that would 
occur.  In this case the Court found that the plaintiff had not produced any evidenced that parties had or would 
refuse to make donations if the documents were filed with the state in addition to the IRS. 
The fact the documents were to be held in confidence by California seems to put that disclosure in the same 
position as the disclosure to the IRS.  The Court found that the plaintiff’s arguments that California’s ability to 
insure that information would remain confidential and there was a possibility the information may not remain 
confidential was not strong enough was a purely speculative claim. 
The Court noted that this was a motion for a preliminary injunction only, and did hold that if the organization 
could demonstrate the likelihood of actual harm from disclosure at trial the provision might be, in their case, a 
violation of the First Amendment in practice (referred to as the “as-applied” test).  But the panel found that no 
such information was presented at this point, and there was no support for finding that such disclosure would 
always present a First Amendment problem. 
The Court also did not find clear evidence that Congress meant to pre-empt states from requiring such 
disclosure, effectively limiting the disclosure to the federal government alone.  The Court noted that while 
Congress can enact laws that pre-empt federal rules, prior case law and federalism principles in general require 
a clear showing of such intent on behalf of Congress, something that did not exist in this case. 
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Another court, hearing a similar case (Americans for Prosperity Foundation v. Harris), before the Ninth’s Circuit 
ruling in Center for Competitive Politics, had found the law facially unconstitutional and, on appeal, the Ninth 
Circuit overturned that ruling but sent the base back down for consideration of the “as-applied” issue. 
In the District Court’s second pass on the issue (Americans for Prosperity v. Harris, 117 AFTR2d ¶2016-644) 
the Court found that California’s actual application of the law did violate the “as-applied” test. 
The District Court noted: 

While the Ninth Circuit in Center for Competitive Politics foreclosed any facial challenge to the Schedule 
B requirement, it specifically left open the possibility that a party could show “‘a reasonable probability 
that the compelled disclosure of [its] contributors’ names will subject them to threats, harassment, or 
reprisal from either Government officials or private parties’ that would warrant relief on an as-applied 
challenge.” 784 F.3d at 1317 (quoting McConnell v. FEC, 540 U.S. 93, 199 (2003)). As the Supreme 
Court has held, unfounded speculation, conclusory statements, fear, and uncertainty untethered to the 
requirement at issue are insufficient. Buckley , 424 U.S. at 64, 69, 71–72. However, “[a] strict 
requirement that chill and harassment be directly attributable to the specific disclosure from which the 
exemption is sought would make the task even more difficult.” Id. at 74. Examples of the type of evidence 
sufficient to succeed on an as-applied challenge include past or present harassment of members due 
to their associational ties, or of harassment directed against the organization itself, or a pattern of threats 
or specific manifestations of public hostility. Id.  

In this case the Court found both that the plaintiffs had brought forth evidence of actual harassment and threats 
against donors to the organization had taken place and that the California Attorney General failed to show that 
the agency’s current policy actually prevents the disclosure of the donor list, regardless of the regulation’s 
requirement that the list not be disclosed publicly. 
Specifically, the Court noted: 

Pursuant to the Attorney General’s purported confidentiality policy, Schedule Bs should never be 
accessible through its Registry’s public website. The Attorney General’s Registry receives more than 
60,000 renewal filings each year, 90% of which are paper filings. Once the Registry receives these 
filings, it is supposed to scan and then electronically store the documents, separately tagging 
confidential documents such as Schedule Bs. Kevis Foley, former Registrar, testified at her deposition 
that separating out Schedule Bs and other confidential materials from public filings is “very tedious, very 
boring work” and that “there is room for errors to be made.” (Foley Dep. TX-734, p. 174:8–21). While 
human error can sometimes be unavoidable, the amount of careless mistakes made by the Attorney 
General’s Registry is shocking. 
During the course of this litigation, AFP conducted a search of the Attorney General’s public website 
and discovered over 1,400 publically available Schedule Bs. (TX-56). Within 24 hours, all of those 
confidential documents were removed from the Registry’s website. (TX-736, p. 107:12–15). Just one 
example of the Attorney General’s inadvertent disclosures was the Schedule B for Planned Parenthood 
Affiliates of California. The Attorney General was made aware that the Registry had publically posted 
Planned Parenthood’s confidential Schedule B, which included all the names and addresses of 
hundreds of donors. (TX-131). An investigator for the Attorney General admitted that “posting that kind 
of information publically could be very damaging to Planned Parenthood...” (Johns Test. 2/25/16 Vol. II, 
p. 41:18–21). All told, AFP identified 1,778 confidential Schedule Bs that the Attorney General had 
publically posted on the Registry’s website, including 38 which were discovered the day before this trial. 
(McClave Test. 2/24/16 Vol. I, p. 27:6–32:17) 

The case is probably a good lesson in taking care about “reading headlines” to absorb developments.  While the 
quick read is that Ninth Circuit found the law constitutional while the District Court found it was not, the details 
are incredibly important.  In the first case the Ninth Circuit found that such a law could be constitutional and 

https://scholar.google.com/scholar_case?q=americans+for+prosperity+v.+harris&hl=en&as_sdt=803&as_ylo=2016&case=17506498313501639699&scilh=0
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would be presumed to be so absent a showing of actual harm.  In fact, in remanding the most recent case for 
the trial just discussed, the Ninth Circuit specifically noted that “plaintiffs have raised serious questions as to 
whether the Attorney General's current policy actually prevents public disclosure.” 
Conversely, the District Court case, if read properly, makes it clear that if, in fact, the State had truly maintained 
the confidentiality of the Schedule Bs it received (not having 1,400 that were found on the agency’s website by 
the plaintiff) the law would not have been unconstitutional.  But the Court was not convinced that the State had 
shown its current procedures would truly be effective in preventing future erroneous disclosures. 

SECTION: 911 
FOREIGN EARNED INCOME CREDIT ONLY AVAILABLE TO OCEAN GOING CREW MEMBER 
FOR PORTION OF TRIP IN FOREIGN TERRITORIAL WATERS 
Citation: Wilson v. Commissioner, TC Summary Opinion 2016-19 , 4/25/16 
Wendell Wilson lived in Mexico and was an engineer on ocean going container ships during the years in question.  
In the case of Wilson v. Commissioner, TC Summary Opinion 2016-19 the issue was whether and to what extent 
Mr. Wilson was eligible for the foreign earned income exclusion under IRC §911(a)(1) 
That provision provides: 

(a) Exclusion from gross income 
At the election of a qualified individual (made separately with respect to paragraphs (1) and (2)), there 
shall be excluded from the gross income of such individual, and exempt from taxation under this subtitle, 
for any taxable year— 

(1) the foreign earned income of such individual,. 
Generally “[t]he term “foreign earned income” with respect to any individual means the amount received by such 
individual from sources within a foreign country or countries which constitute earned income attributable to 
services performed by such individual…” 
Mr. Wilson undertook voyages that mainly placed him in international waters.  While he lived in Mexico, he would 
travel for his trips to California which is where his trips both began and ended.  On such trips he would spend 
time in various foreign ports, as well as in the territorial waters surrounding those areas, though most of his time 
was spent in international waters. 
Mr. Wilson relied upon his long time accountant (Mr. Contract) to prepare his tax returns.  His accountant had 
prepared his returns for approximately 20 years before the years the IRS examined.  On those returns the 
accountant had shown Mr. Wilson’s entire income from these trips as eligible for the foreign earned income 
credit, which Mr. Wilson elected to make use of. 
The Court noted: 

Petitioner moved to Mexico during 2005, and Mr. Contract, on the basis of petitioner’s place of residence 
and the fact that he was on ships involved in foreign travel for his work, prepared petitioners’ returns for 
the taxable years 2005 through 2010 so as to report that petitioner’s income was exempt from U.S. 
taxation. 

The IRS had examined Mr. Wilson’s returns for 2005-2008 and had not changed the return, accepting his 
designation of all of his income as eligible for the foreign earned income exclusion. 
However apparently reasonable that might appear at first glance, there is a problem with this position that the 
Tax Court pointed out.  It doesn’t agree with the law on the issue as Mr. Wilson performed much of his service 
in international waters.  Merely income outside the United States does not make such income foreign earned 
income for these purposes.  Rather the work must be performed in a region under the control of a foreign country. 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=10772
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The Court noted: 
This Court has held that income earned in international waters is not excludible under section 911(a). 
Clark v. Commissioner, T.C. Memo. 2008-71. Accordingly, during the days petitioner earned income in 
the territorial waters of a foreign country, essentially in a port of a foreign country, his earned income 
would be exempt under section 911(a). 

Based on the number of days Mr. Wilson was in foreign territorial waters and/or foreign ports vs. total days 
worked, the Court found that only 23% of his income earned in 2009 and 15% of his income earned in 2010 was 
foreign earned income eligible for the exclusion. 
The IRS asserted that Mr. Wilson, in addition to the tax due, should be subject to the accuracy related penalty 
under IRC §6662 due to the substantial understatement of tax.  While the penalty generally applies if the 
understatement in excess of the greater 10% of the tax that should have been shown on the return or $5,000, 
IRC §6664(c)(1) provides that the penalty does not apply if there was reasonable cause for the understatement 
and the taxpayer acted in good faith. 
In this case the Court found Mr. Wilson met this requirement based on his reasonable reliance on a tax 
professional who just happened to have arrived at the wrong answer.  The Court noted: 

Petitioner had employed his preparer for 20 years and relied upon his expertise to report that petitioner’s 
income was exempt under section 911(a). The preparer was informed about petitioner’s residence and 
the facts surrounding his income earned during international voyages on cargo ships. The reporting 
position had been approved for earlier years, and it was reasonable for petitioners to rely on the preparer 
under these circumstances. Accordingly, we hold that petitioners are not liable for accuracy-related 
penalties with respect to any underpayments that may result from our holding on the section 911(a) 
issue. 

SECTION: 6721 
ONE YEAR OF PENALTY RELIEF GRANTED TO EDUCATIONAL INSTITUTIONS WHO 
CONTINUE TO REPORTS AMOUNTS BILLED RATHER THAN PAID ON FORM 1098-T 
Citation: Announcement 2016-17, 04/27/16 
The IRS has granted educational institutions a one-year reprieve from penalties if they fail to provide information 
on the amounts actually paid to the institution for the year in question on Form 1098-T and rather provide 
information solely on the amounts billed to the student.  Announcement 2016-17 provides this short term relief 
from the law change enacted as part of the Protecting Americans from Tax Hikes Act of 2015. 
As part of a package of provisions meant to reign in unauthorized claims for the American Opportunity Tax Credit 
and Lifetime Learning Credit, the Congress removed the option for educational institutions to report the amounts 
billed for tuition to a student on Form 1098-T in lieu of reporting the amounts actually paid by the student during 
the year.  The credits in question are only available for amounts actually paid during the year in question, though 
not surprisingly many taxpayers simply used the amount on that form to claim the credit, even if the actual 
payment was made in a different year. 
The IRS notes that they had received comments from educational institutions regarding this provision: 

Following the enactment of PATH, numerous eligible educational institutions informed the IRS that 
implementation of the law change will require computer software reprogramming and other changes that 
cannot be implemented in time to meet the applicable filing and furnishing due dates for Form 1098-T 
for calendar year 2016. 

For that reason, the IRS granted the following relief: 
In light of this, the IRS will not impose penalties under section 6721 or 6722 with respect to 2016 Forms 
1098-T solely because the eligible educational institution reports the aggregate amount billed for 

https://www.irs.gov/pub/irs-drop/a-16-17.pdf
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qualified tuition and related expenses for the 2016 calendar year. Thus, eligible educational institutions 
will continue to have the option of reporting either the amount of payments of qualified tuition and related 
expenses received or the amount of qualified tuition and related expenses billed for the 2016 calendar 
year without being subject to penalties. Institutions should refer to the instructions for the 2016 Form 
1098-T for further guidance for reporting of these amounts. This penalty relief does not apply to any 
other failure subject to a penalty under section 6721 or 6722. 

While the relief may make life easier for educational institutions, it may complicate matters for tax professionals 
who need to comply with the expanded due diligence rules under IRC §6695(g) that will impose a $500 penalty 
on preparers who fail to meet due diligence requirements documenting qualification for the American Opportunity 
Credit beginning with 2016 returns.   
The reporting only of amounts actually paid on Form 1098-T would have simplified the matter of confirming 
eligibility to claim the credit just as the due diligence penalty rules expanded to cover this credit.  However now 
advisers will need to not only ask about payments (as they have in the past, being unable to rely on the Form 
1098-T), but may need to obtain other evidence to meet this rule for 2016 returns. 
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