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SECTION: 446 
NEW COMPREHENSIVE LIST OF AUTOMATIC ACCOUNTING METHOD CHANGES ISSUED 
BY IRS 

Citation: Revenue Procedure 2016-19, 5/6/16 

When the IRS issued the list of automatic accounting method changes as a separate Revenue Procedure in 
Revenue Procedure 2015-13 in early 2015 rather than as an appendix to the general Revenue Procedure in 
accounting method changes, the clear implication was that this would allow the IRS to issue a comprehensive 
list of changes on a more regular basis.  Revenue Procedure 2016-29 is the first time the IRS takes advantage 
of this structure, creating a comprehensive list of automatic changes, update for new automatic changes issued 
since Revenue Procedure 2015-13, superseding that procedure and incorporating changes made since the 
issuance of that procedure. 

Following the issuance of Revenue Procedure 2015-13, the IRS had issued modifications/additions to the 
automatic list in Revenue Procedures 2015-33 and Revenue Procedure 2016-1.  Thus to obtain the complete 
list of automatic changes and current rules an adviser would need to check Revenue Procedure 2015-13 along 
with those changes.   

Previously, when the list was an appendix on the general Revenue Procedure for changes in methods, over time 
the adviser would need to consult a growing list of such revisions until such time as the IRS decided to revise 
the full Revenue Procedure outlining changes in accounting methods. 

Only time will tell how often the IRS issues these revised lists, but presumably since the IRS issued this one a 
little over a year after the original one was issued and after only two rulings that impacted the old ruling, it seems 
likely to become a close to annual event so long as any change was issued. 

However, this will mean advisers will need to keep their eyes out for these new procedures and that articles, 
manuals, etc. that provide guidance in the area of accounting method changes will become dated much more 
quickly.  Thus, before simply accepting the “how to” found in a manual or article regarding some method change, 
the adviser will need to consult his/her tax service to insure that the ruling the article was based on has not now 
been superseded.  

SECTION: 1402 
PARTNERS MAY NOT BE TREATED AS EMPLOYEES OF DISREGARDED ENTITIES OWNED 
BY PARTNERSHIP 

Citation: Temporary Regulation §301.7701-2T(e)(8)(i) (TD 9766), Proposed Regulation  
§301.7701-2T(e)(8)(i), (REG-114307-15), 5/4/16 

If a partnership owns an LLC it treats as a disregarded entity under the check the box rules, may partners of the 
partnership be treated as employees of the disregarded entity, receiving a W-2 and obtaining certain tax 
beneficial fringe benefits open to employee but not partners?  The IRS says the answer has always been no, 
but since some read the existing regulations otherwise the agency has issued Temporary Regulation §301.7701-
2T(e)(8)(i) (TD 9766) and an identical proposed regulation (REG-114307-15). 

The “check the box” provisions found in Reg. §301.7701-2 were created to deal with state law entities that had 
no direct equivalent under federal law (with the prime example being limited liability companies (LLCs)).  Under 
those rules, the taxpayer elects to treat the entity “as if” it was an entity the IRC has a treatment for, picking from 
a list that depends on the number of owners.   

But this “pretend” treatment of an entity as something it really isn’t sometimes creates issues, which the IRS 
quickly discovered when dealing with payroll taxes and such entities—leading the IRS to create a modified set 
of rules for payroll tax issues and entities that elected “disregarded” treatment.  The problem was that, under 
state law, any liabilities of those entities did not “leak out” to owner. 

https://www.irs.gov/pub/irs-drop/rp-16-29.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2016-10383.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2016-10384.pdf
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The treatment of “disregarded entities” under the check the box regulations is different for income and payroll 
taxes as explained in the preamble to the temporary regulations  

Section 301.7701-2(c)(2)(i) states that, except as otherwise provided, a business entity that has a single 
owner and is not a corporation under §301.7701-2(b) is disregarded as an entity separate from its owner 
(a disregarded entity).  However, §301.7701-2(c)(2)(iv)(B) provides that an entity that is a disregarded 
entity is treated as a corporation for purposes of employment taxes imposed under subtitle C of the 
Internal Revenue Code (Code). Therefore, the disregarded entity, rather than the owner, is considered 
to be the employer of the entity’s employees for purposes of employment taxes imposed by subtitle C. 

But the “lack of liability leakage” problem isn’t really a problem for self-employment taxes, since there the liability 
would not exist for the LLC but rather the entity owning the interest.  So the IRS sought to add more “clarification” 
that held that for self-employment tax purposes the income tax treatment would apply (that is, total disregard of 
the entity). 

But it turns out in the example found in the regulations explaining the application of the self-employment tax rule 
the IRS had only discussed the case of a sole proprietor—leading some partnerships to take the position that 
while an LLC held 100% by an individual could not treat that individual as an employee under Reg. §301.7701-
2(c)(2)(iv)(C)(2).   

As the IRS notes in the preamble: 

Under this reading, which was not intended, some taxpayers have permitted partners to participate in 
certain tax-favored employee benefit plans. The Treasury Department and the IRS note that the 
regulations did not create a distinction between a disregarded entity owned by an individual (that is, a 
sole proprietorship) and a disregarded entity owned by a partnership in the application of the self-
employment tax rule. Rather, §301.7701-2(c)(2)(iv)(C)(2) provides that the general rule of §301.7701-
2(c)(2)(i) applies for self-employment tax purposes for any owner of a disregarded entity without carving 
out an exception regarding a partnership that owns such a disregarded entity. In addition, the Treasury 
Department and the IRS do not believe that the regulations alter the holding of Rev. Rul. 69-184, 1969-
1 CB 256, which provides that: (1) bona fide members of a partnership are not employees of the 
partnership within the meaning of the Federal Insurance Contributions Act, the Federal Unemployment 
Tax Act, and the Collection of Income Tax at Source on Wages (chapters 21, 23, and 24, respectively, 
subtitle C, Internal Revenue Code of 1954), and (2) such a partner who devotes time and energy in the 
conduct of the trade or business of the partnership, or in providing services to the partnership as an 
independent contractor, is, in either event, a self-employed individual rather than an individual who, 
under the usual common law rules applicable in determining the employer-employee relationship, has 
the status of an employee. 

Specifically, the IRS adds the following language to the end of Reg. §301.7701-2T(c)(2)(iv)(C)(2): 

Also, if a partnership is the owner of an entity that is disregarded as an entity separate from its owner 
for any purpose under §301.7701-2, the entity is not treated as a corporation for purposes of employing 
a partner of the partnership that owns the entity; instead, the entity is disregarded as an entity separate 
from the partnership for this purpose and is not the employer of any partner of the partnership that owns 
the entity. A partner of a partnership that owns an entity that is disregarded as an entity separate from 
its owner for any purpose under §301.7701-2 is subject to the same self-employment tax rules as a 
partner of a partnership that does not own an entity that is disregarded as an entity separate from its 
owner for any purpose under §301.7701-2. 

Interestingly, while the IRS insists this is how the regulation always should have been applied, the agency is 
providing an “effective date” for this provision, indicating it is meant to “give time” to partnerships to make 
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adjustments to payroll and benefits plans.  Explaining Temporary Reg. §301.7701-2(e)(8)’s transition rule, the 
preamble provides: 

In order to allow adequate time for partnerships to make necessary payroll and benefit plan adjustments, 
these temporary regulations will apply on the later of: (1) August 1, 2016, or (2) the first day of the latest-
starting plan year following May 4, 2016, of an affected plan (based on the plans adopted before, and 
the plan years in effect as of, May 4, 2016) sponsored by an entity that is disregarded as an entity 
separate from its owner for any purpose under §301.7701-2. For these purposes, an affected plan 
includes any qualified plan, health plan, or section 125 cafeteria plan if the plan benefits participants 
whose employment status is affected by these regulations. For rules that apply before the applicability 
date of these regulations, see 26 CFR part 301 revised as of April 1, 2016. 

The last line may raise some concern since the IRS did not explicitly “bless” the treatment prior to that date and 
the inclusion of non-employees in many of those plans could result in a qualification issue.  Presumably, though, 
based on language before that sentence, the IRS plans to not “push” the issue unless the agency finds a set of 
“bad facts.” 

SECTION: 6015 
EVEN THOUGH ENTIRE UNDERSTATEMENT ATTRIBUTABLE TO REQUESTING SPOUSE'S 
INCOME, TAX COURT GRANTS PARTIAL EQUITABLE INNOCENT SPOUSE RELIEF 

Citation: Boyle v. Commissioner, TC Memo 2016-87, 5/2/16 

The IRS had denied §6015(f) innocent spouse relief to Joseph Boyle in the case of Boyle v. Commissioner, TC 
Memo 2016-87 since the interest and penalties from which he sought relief were directly related to income from 
his sole proprietorship.  But the Tax Court did not agree given the facts of the case. 

IRC §6015(f) provides:s 

(f) Equitable relief 

Under procedures prescribed by the Secretary, if— 

(1) taking into account all the facts and circumstances, it is inequitable to hold the 
individual liable for any unpaid tax or any deficiency (or any portion of either); and 

(2) relief is not available to such individual under subsection (b) or (c), 

the Secretary may relieve such individual of such liability. 

The IRS issued Revenue Procedure 2013-34 to provide guidance to be used in determining if equitable relief is 
to be granted to a spouse requesting the relief under IRC §6015(f).   

As the Tax Court notes “Rev. Proc. 2013-34, sec. 4.01, 2013-43 I.R.B. at 399, lists seven threshold conditions 
that must be satisfied before the Commissioner will consider a request for section 6015(f) relief.”  The taxpayer 
in this case failed to meet one of those seven conditions: 

Respondent argues that petitioner fails to satisfy the seventh threshold condition in Rev. Proc. 2013-34, 
sec. 4.01—namely, that the underpayment at issue must have been attributable to the nonrequesting 
spouse’s income—and is therefore ineligible for equitable relief. This “attribution condition” was also the 
basis on which the Appeals Office denied any relief. It is true that all of the 2003 underpayment is 
attributable to petitioner’s income. See supra note 3.  

In the situation in question the taxpayer’s spouse had taken care of the couple’s finances and had the tax return 
prepared.  She presented the return to Joseph for signature and then would take care of filing the return.  This 
was the process that the taxpayer had followed for years without incident. 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=10784
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However, in 2003, while Joseph was presented with a return for signature, his spouse (whom it appears was 
suffering from cancer that eventually took her life) failed to actually file the return or pay the tax, all of which 
related to Joseph’s business.  In 2004 she again presented the return to Joseph for signature.  This time the 
return was filed, but it turned out that the estimated tax payments shown on the return had not been paid. 

Joseph’s spouse died in 2005, and shortly thereafter he received a notice from the IRS that told him the tax for 
2004 had not been paid.  Upon further investigation Joseph discovered that not only had the tax never been paid 
for 2003, but the return had never been filed.  At that point he had the 2003 return filed, filing the return before 
the IRS contacted him regarding the missing return. 

Joseph did not dispute that the tax on 2003 was his and that he owed it.  Be he sought innocent spouse relief 
for the penalties and interest, arguing he had reasonably believed the tax had been paid.  The Tax Court found 
that to be a significant distinction and, pointing out that the Tax Court was not bound by Revenue Procedure 
2013-34 noted: 

However, petitioner is not seeking relief from the underpayment; he is seeking relief from the additions 
to tax and interest triggered by Mrs. Boyle’s failure to timely file and pay after deceiving petitioner in that 
regard. In these circumstances, treating the attribution condition as an absolute bar to relief runs counter 
to our mandate under section 6015(e)(1)(A) “to determine the appropriate relief available” to petitioner. 

Rather the Court moved on to look at the factors noted in Revenue Procedure 2013-34, proceeding as if the 
threshold conditions had been met by looking at the equitable factors listed in the ruling.   

The Court found the majority of factors to be neutral in determining if relief should be granted, but found that the 
two that did justified relief from the penalties and partial relief from the interest on the unpaid tax: 

All of the Rev. Proc. 2013-34, sec. 4.03 equitable factors are neutral here except petitioner’s lack of a 
significant benefit and knowledge or reason to know of the understatement. And the latter factor weighs 
very heavily in petitioner’s favor. Petitioner is not seeking relief from the income tax itself, which is 
attributable entirely to his income. He seeks relief from the failure to file and pay additions to tax. 
Petitioner did not know and had no reason to know the facts that gave rise to those liabilities; to the 
contrary, he was misled by his spouse’s actions and therefore reasonably believed that his return had 
been filed and his tax paid. We accordingly conclude that it would be inequitable to hold him liable for 
the unpaid section 6651(a)(1) and (2) additions to tax for 2003. 

Petitioner also seeks relief from interest. We find it appropriate to relieve petitioner of the interest that 
accrued during the period in which he reasonably believed the 2003 tax had been paid. That period 
would run from the due date of the tax until petitioner knew the liability existed and its amount. He 
learned the amount of the outstanding 2003 tax liability of $1,861 no later than the date on which he 
signed the 2003 return that he filed; namely, September 14, 2006. Thus, we conclude that it would be 
inequitable to hold him liable for interest from the due date of the 2003 return through September 14, 
2006. 

SECTION: 7705 
CERTIFIED PROFESSIONAL EMPLOYER ORGANIZATION TEMPORARY AND PROPOSED 
REGULATIONS ISSUED BY IRS 

Citation: TD 9768, Regs. §§301.7705-1T and 301.7705-2, REG-127561-15, Proposed Regs. 
§§31.3511-1, 301.7705-1 and 301.7701-2, 5/6/16 

The IRS has issued temporary (TD 9768, Regs. §§301.7705-1T and 301.7705-2) and proposed regulations 
(REG-127561-15, Proposed Regs. §§31.3511-1, 301.7705-1 and 301.7701-2) that will govern the Certified 
Professional Employer Organization (CPEO) program that Congress enacted as IRC §7705 at the end of 2014 

https://s3.amazonaws.com/public-inspection.federalregister.gov/2016-10700.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2016-10700.pdf
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as part of the ABLE Act of 2014.  The program, which was supposed to begin accepting applicants in the summer 
of 2015 will actually begin accepting applications on July 1, 2016. 

As part of the release of the regulations, the IRS also announced the agency’s intent to release a pair of Revenue 
Procedures, one outlining the application process to become a PEO and another detailing the ongoing 
requirements to maintain certification. 

The provision is meant to allow businesses to avoid the problem under current law that occurs where the 
organization uses a professional employer organization to take care of paying its employees if the PEO fails to 
make the payroll tax payments.  Under the general rule, the business remains liable for the unpaid payroll taxes 
despite the fact that the business had paid over the amount of the taxes to the PEO. 

The failure of the PEO to pay over the tax due may occur because the PEO runs into financial difficulties and 
decides to hold back on the tax payments in a last ditch attempt to stay in business.  Such a situation, while 
clearly a severe violation of the customer’s trust, is not the worst case.  In some cases, the business has become 
involved with an organization that simply had no intent to ever pay over the taxes, but simply pocketed those 
funds.  

For an example, see the situation described in the case of City Wide Transit, Inc. v. Commissioner, CA2, 2013-
1 U.S.T.C. ¶50,211, reversing TC Memo 2011-279.  As the result there makes clear, the business now has to 
come up with the funds to pay the payroll taxes that it reasonably believed had been paid.  Even worse, a good 
portion of those taxes are trust fund taxes subject to the trust fund recovery penalty—and now that the 
responsible parties are aware that there are unpaid trust fund taxes, they are at risk of personal liability if they 
allow any other payments to be made to vendors or employees before the trust fund taxes are paid over to the 
government. 

Section 7705 was meant to provide a method for businesses to avoid being placed in this position by creating a 
class of PEOs to be known as Certified Professional Employer Organizations.  The organizations would need to 
meet specific standards (including having an independent CPA audit their annual financial statements and issue 
a report that the company has positive working capital), post a bond, pay an annual fee and submit an application 
to the IRS.  The status would be subject to annual renewal, and could be revoked if the organization violated 
certain rules or became financially “risky” by allowing working capital to go negative. 

The temporary regulations govern the application process for those entities that wish to become CPEOs and the 
requirements to maintain CPEO status.  The details will primarily be of interest to organizations seeking to obtain 
that status and those with clients who perform that service should certainly study this document. 

However, your audit and accounting partners may find the rules regarding the audited financial statement and 
report on working capital of interest 

The preamble to the temporary regulations note the following provisions for submission of these statements  

Pursuant to these provisions, the temporary regulations require a CPEO applicant to provide to the IRS, 
with its application, a copy of its annual audited financial statements for the most recently completed 
fiscal year as of the date it applies for certification. If a CPEO applicant applies for certification before 
the last day of the sixth month following its most recently completed fiscal year, and the audit of the 
financial statements for this fiscal year has not yet been completed at the time of application, a CPEO 
applicant must also provide to the IRS a copy of its audited financial statements for the immediately 
preceding fiscal year, if any. The temporary regulations provide that the CPEO applicant must 
subsequently provide to the IRS the financial statements for the most recently completed fiscal year by 
the last day of the sixth month after such fiscal year ends.  

In addition, for any fiscal year that ends after the CPEO applicant applies for certification and on or 
before the effective date of certification, if applicable, the CPEO applicant must provide the audited 
financial statements by the last day of the sixth month after such fiscal year ends. The obligation to 
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provide the audited financial statements described in the preceding sentence continues to apply after 
the CPEO applicant is certified as a CPEO. Once certified, pursuant to section 7705(b)(1), a CPEO is 
required by the temporary regulations to provide a copy of its annual audited financial statements to the 
IRS within six months of the end of each fiscal year (beginning with the first fiscal year that ends after 
the CPEO’s effective date of certification). For these purposes, a CPEO applicant’s or CPEO’s fiscal 
year will be considered completed once the last day of that fiscal year has ended, even if the CPEO was 
not operating or certified for the full fiscal year or the fiscal year was a short year consisting of fewer 
than 12 months. 

In addition to the independent CPA’s audit report, a separate report on the status of working capital will also 
need to be provided by an independent CPA: 

Additionally, the Treasury Department and the IRS believe a CPEO with annual audited financial 
statements that reflect positive working capital (as determined in accordance with GAAP) presents a 
materially lower risk to the IRS’s collection of federal employment taxes than a CPEO without such 
financial statements. Accordingly, pursuant to section 7705(b)(1) and consistent with several state PEO 
certification and registration laws, the temporary regulations require a CPEO applicant or CPEO to 
cause to be prepared and provided to the IRS, by the same date it must provide a copy of its annual 
audited financial statements, an opinion of an independent CPA that such financial statements reflect 
positive working capital for the fiscal year, unless the exception described in the next paragraph applies. 
In addition, the temporary regulations require this opinion to set forth in detail a calculation of the CPEO 
applicant’s or CPEO’s working capital. Consistent with section 7705(c)(3)(A), this CPA opinion must 
also generally state that the financial statements are presented fairly in accordance with GAAP. 

The temporary regulations require the CPA be independent—but the IRS is asking for guidance on whether the 
AICPA standards (which will be used for now) should be the standards finally used: 

In accordance with section 7705(c)(3)(A), the temporary regulations require the opinion regarding a 
CPEO’s financial statements to be provided by a CPA who is independent of the CPEO. For this 
purpose, the temporary regulations require a CPA to be independent as prescribed by the American 
Institute of Certified Public Accountants’ Professional Standards, Code of Professional Conduct, and its 
interpretations and rulings. The Treasury Department and the IRS request comments regarding whether 
the CPA independence guidelines or requirements of other governmental agencies or departments or 
industry self-regulatory bodies, as adapted for a CPA of a CPEO, would better ensure the impartiality of 
CPAs providing opinions on CPEO’s financial statements, such as: (1) the Department of Labor’s 
guidelines on the independence of CPAs retained by employee benefit plans under 29 CFR 2509.75-9; 
(2) the Securities and Exchange Commission’s (SEC) independence guidelines for auditors reporting 
on financial statements included in SEC filings; and (3) the Government Accountability Office’s auditor 
independence requirements under Government Auditing Standards that cover federal entities and 
organizations receiving federal funds. 

Obviously, CPA firms looking to take on these engagements should consider the possible implication of meeting 
the independence provisions of those other possible sets of rules, understanding that regardless of what the IRS 
rules the CPA will need to meet the requirements of his/her state licensing board (which often reference those 
same AICPA standards) as well as those contained in these regulations. 

To complete the accounting and audit portion of this article, the regulations also generally require that the CPEO 
use the accrual basis of accounting or another method approved by the Treasury.  Given that the CPA’s audit 
report must show that the statements are prepared in accordance with U.S. GAAP this requirement seems 
somewhat superfluous.   

The portion of the proposed regulations that are not simply a duplicate of the temporary regulations deal with 
the operational issues of the CPEO, including the way in which liability can be transferred to the CPEO.  These 
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regulations, to the extent they are not contained in the temporary regulations, will not be effective until published 
as final regulations.   
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