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SECTION: SECURITY
PREPARERS WARNED ABOUT RISK OF DATA THEFT IN THEIR PRACTICES BY THE IRS

Citation: News Release IR-2016-96 and Fact Sheet 2016-23, 7/6/16

The IRS has issued a warning to tax preparers regarding the risk posed to the preparers and their clients from
data theft in News Release IR-2016-96 and Fact Sheet 2016-23.  The notice follows on the IRS’ promise to get
information out to tax preparers following the 2016 Security Summit as part of its Protect Your Clients; Protect
Yourself campaign.

The news release directs preparers to the fact sheet and to the more detailed Publication 4557, Safeguarding
Taxpayer Data, a 21 page PDF document.  

The fact sheet notes that “[b]ecause of the sensitive client data held by tax professionals,  cybercriminals
increasingly  are targeting the tax preparation community,  using a variety  of tactics from remote computer
takeovers to phishing scams.”

Many of the scams today use Microsoft Office documents (most often Word files, though Excel files could also
be used) and then get users to turn on the running of macro, often suggesting this must be done to read the
document if it appears garbled.  Not surprisingly, when the macro runs it will deliver its malware payload.  In
the case of tax preparers that payload may start searching the preparer’s system and network for taxpayer
information or simply install a keystroke logger to record that information when the preparer keys it in.

In addition to suggesting that the tax profession read Publication 4557 for detailed guidance, the fact sheet
contains the following “critical steps” a preparer’s firm should undertake:

 Assure that taxpayer data, including data left on hardware and media, is never left unsecured

 Securely dispose of taxpayer information

 Require strong passwords (numbers, symbols, upper & lowercase) on all computers and tax software
programs

 Require periodic password changes every 60 – 90 days

 Store taxpayer data in secure systems and encrypt information when transmitting across networks

 Ensure that e-mail being sent or received, that contains taxpayer data, is encrypted and secure

 Make sure paper  documents,  computer  disks,  flash drives and other media  are kept  in  a  secure
location and restrict access to authorized users only

 Use caution when allowing or granting remote access to internal networks containing sensitive data

 Terminate access to taxpayer information for anyone who is no longer employed by your business

 Create  security  requirements  for  your  entire  staff  regarding  computer  information  systems,  paper
records and use of taxpayer data

 Provide periodic training to update staff members on any changes and ensure compliance

 Protect your facilities from unauthorized access and potential dangers
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 Create a plan on required steps to notify taxpayers should you be the victim of any data breach or
theft

The fact sheet goes on to suggest the following “additional considerations” for preparers:

 Complete a risk assessment to identify risk and potential impacts of unauthorized access

 Write and follow an Information Security plan

 Consider performing background checks and screen individuals before granting access to taxpayer
information

CPAs  should  carefully  consider  whether  their  systems  meet  the  criteria  discussed  above  and  found  in
Publication 4557, as well as considering whether additional safeguards should be instituted in their firm.

SECTION: 36B
PROPOSED REGULATIONS ON HEALTH CREDIT CONTAIN INSTRUCTIONS TO 
EMPLOYERS FOR DESIGNING OPT-OUT PAYMENT MECHANISMS

Citation: REG-109086-15, 7/8/16

The IRS has issued proposed regulations (REG-109086-15) on the premium tax credit  that,  among other
things help explain how an employer could use an opt-out arrangement and not increase their potential liability
for a shared responsibility payment under IRC §4980H.

While these regulations are not scheduled to be effective until  years beginning after December 31, 2016,
taxpayers may rely on them for years beginning after December 31, 2015 (or, in most cases, calendar year
2016).

The opt-out arrangement provisions will help employers who wish to provide “opt-out” options to employees
with guidance on how to design the program.  The IRS had initially provided information on such programs in
Notice 2015-87.  One key issue involves the IRS’s position that providing an employee with an option to
receive cash in lieu of employer provided coverage represents part of the cost of coverage for the employee
when computing whether affordable coverage had been offered.  

As the IRS noted:

Because  forgoing  an  unconditional  opt-out  payment  is  economically  equivalent  to  forgoing  salary
pursuant to a salary reduction election, and because §§ 1.36B-2(c)(3)(v) and 1.5000A-3(e)(3)(ii)(A)
provide that the employee's required contribution includes the amount of any salary reduction, the
proposed regulations adopt the approach described in Notice 2015-87 for opt-out payments made
available  under  unconditional  opt-out  arrangements  and  provide  that  the  amount  of  an  opt-out
payment made available to the employee under an unconditional opt-out arrangement increases the
employee's required contribution.

However, the IRS does provide for a limited exception for certain arrangements under pre-existing collective
bargaining agreements.  As the IRS explains in the preamble:

Some commenters requested clarification that an unconditional opt-out arrangement that is required
under the terms of a collective bargaining agreement in effect before December 16, 2015, should be
treated as having been adopted prior to December 16, 2015, and that amounts made available under
such  an  opt-out  arrangement  should  not  be  included  in  an  employee's  required  contribution  for
purposes of sections 4980H(b) or 6056 through the expiration of the collective bargaining agreement
that provides for the opt-out arrangement. The Treasury Department and the IRS now clarify that,
under  Notice  2015-87,  for  purposes  of  sections  4980H(b)  and  6056,  an  unconditional  opt-out
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arrangement that is required under the terms of a collective bargaining agreement in effect before
December 16, 2015, will be treated as having been adopted prior to December 16, 2015. In addition,
until  the later of (1) the beginning of the first  plan year that begins following the expiration of the
collective bargaining agreement in effect before December 16, 2015 (disregarding any extensions on
or after December 16, 2015), or (2) the applicability date of these regulations with respect to sections
4980H and 6056, employers participating in the collective bargaining agreement are not required to
increase the amount of an employee's required contribution by amounts made available under such an
opt-out  arrangement  for  purposes  of  sections  4980H(b)  or  6056  (Form  1095-C).  The  Treasury
Department and the IRS further adopt these commenters' request that this treatment apply to any
successor  employer  adopting  the  opt-out  arrangement  before  the  expiration  of  the  collective
bargaining agreement in effect before December 16, 2015 (disregarding any extensions on or after
December 16, 2015). 

The IRS also creates a carve-out from counting opt-out amounts as required employee contributions for plans
that require an employee to demonstrate the he/she is covered under another plan (say that of a spouse),
assuming the employer confirms that status.  As the preambles describes this proposed rule:

In  an  effort  to  provide  a  workable  rule  that  balances  these  competing  concerns,  the  proposed
regulations  provide  that  amounts  made  available  under  conditional  opt-out  arrangements  are
disregarded in determining the required contribution if the arrangement satisfies certain conditions (an
"eligible  opt-out  arrangement"),  but  otherwise  the amounts  are  taken  into  account.  The proposed
regulations define an "eligible opt-out arrangement" as an arrangement under which the employee's
right  to receive the opt-out  payment is conditioned on (1)  the employee declining to enroll  in  the
employer-sponsored coverage and (2) the employee providing reasonable evidence that the employee
and all other individuals for whom the employee reasonably expects to claim a personal exemption
deduction for the taxable year or years that begin or end in or with the employer's plan year to which
the opt-out arrangement applies (employee's expected tax family) have or will have minimum essential
coverage  (other  than  coverage  in  the  individual  market,  whether  or  not  obtained  through  the
Marketplace) during the period of coverage to which the opt-out arrangement applies. For example, if
an  employee's  expected  tax  family  consists  of  the  employee,  the  employee's  spouse,  and  two
children,  the  employee  would  meet  this  requirement  by  providing  reasonable  evidence  that  the
employee, the employee's spouse, and the two children, will have coverage under the group health
plan of the spouse' s employer for the period to which the opt-out arrangement applies.

Note that the employer needs evidence of coverage that was not obtained from the individual market to take
advantage of this  provision.  But  doing so may significantly reduce the employer’s  exposure to a shared
responsibility payment.

The preamble describes the nature of acceptable evidence as follows:

For purposes of the proposed eligible opt-out arrangement rule, reasonable evidence of alternative
coverage  includes  the  employee's  attestation  that  the  employee  and  all  other  members  of  the
employee's expected tax family,  if  any, have or will  have minimum essential  coverage (other than
coverage  in  the  individual  market,  whether  or  not  obtained  through  the  Marketplace)  or  other
reasonable  evidence.  Notwithstanding  the  evidence  of  alternative  coverage  required  under  the
arrangement, to qualify as an eligible opt-out arrangement, the arrangement must also provide that
any opt-out payment will not be made (and the payment must not in fact be made) if the employer
knows or has reason to know that the employee or any other member of the employee's expected tax
family  does  not  have  (or  will  not  have)  the  required  alternative  coverage.  An  eligible  opt-out
arrangement must also require that the evidence of coverage be provided no less frequently than
every plan year to which the eligible opt-out arrangement applies, and that the evidence be provided
no earlier than a reasonable period before the commencement of the period of coverage to which the
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eligible opt-out arrangement applies. Obtaining the reasonable evidence (such as an attestation) as
part  of  the  regular  annual  open  enrollment  period  that  occurs  within  a  few  months  before  the
commencement of the next plan year of employer-sponsored coverage meets this reasonable period
requirement. Alternatively, the eligible opt-out arrangement would be permitted to require evidence of
alternative coverage to be provided later, such as after the plan year starts, which would enable the
employer to require evidence that the employee and other members of the employee's expected tax
family have already obtained the alternative coverage.

Some of the other key provisions in the regulations include:

 Elimination of the normal waiver for a taxpayer that ends up with income below 100% of the federal 
poverty level or with eligibility for Medicaid or CHIP if the person, with intentional or reckless disregard 
of the facts, gave the Exchange erroneous information for making such a determination;

 Special rules for individuals who successfully appeal a determination by the Exchange they are not 
eligible for advance credit payments and retroactively enroll in coverage;

 Rules related to a benchmark plan premium and

 Information reporting provisions.

SECTION: 163
TAXPAYER FAILS TO SHOW HE WAS EITHER EQUITABLE OWNER OF RESIDENCE OR 
THAT HE ACTUALLY PAID MORTGAGE INTEREST CLAIMED

Citation: Jackson v. Commissioner, TC Summary Opinion 2016-33, 7/6/16

In order to claim a deduction for interest paid that is otherwise deductible, generally a cash basis taxpayer
must both actually pay the interest in question (since that controls the timing of deductions in that case) and be
liable on the debt (since only a taxpayer’s own expenses are going to generally be deductible).  However even
if one is not directly liable on a mortgage on a principal residence, if the taxpayer is the legal or equitable
owner of the property in question  the taxpayer can still claim a deduction on that debt.  [Treasury Reg. §1.163-
1(b)]

In the case of  Jackson v. Commissioner,  TC Summary Opinion 2016-33, the taxpayer claimed to be the
equitable owner of a residence he shared with his girlfriend in which they both lived and that he had paid
amounts towards the mortgage that should enable him to claim interest deductions despite the fact that the
Form 1098 was issued in his girlfriend’s name and he was not listed either on the deed for the property nor as
liable on the debt.

Merely claiming that one is an equitable owner isn’t enough to carry this issue—rather, the question becomes
whether  that  equitable  ownership  is  recognized  under  state  law.   In  this  case the state  in  question  was
Nevada.

The  good  news  for  the  taxpayer  was  that,  as  the  Tax  Court  noted,  Nevada  does  recognize  equitable
ownership:

The Supreme Court of Nevada recognizes that unmarried cohabiting adults may expressly or impliedly
agree to hold property as though it were community property. See W. States Constr., Inc. v. Michoff,
840 P.2d 1220, 1224 (Nev. 1992). In Hay v. Hay, 678 P.2d 672, 674 (Nev. 1984), the court cited with
approval the holding in Marvin v. Marvin, 557 P.2d 106 (Cal. 1976), that courts should enforce express
or implied contracts between nonmarital partners. 
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But merely the fact that Nevada recognizes such ownership in certain cases doesn’t mean that equitable
ownership exists in this case.  Rather, the Tax Court notes:

This Court has long recognized that a taxpayer may become the equitable owner of property when he
or she assumes the benefits and burdens of ownership. See, e.g., Baird v. Commissioner, 68 T.C. 115,
124  (1977).  In  determining  whether  a  taxpayer  possesses  any  of  the  benefits  and  burdens  of
ownership of property,  the Court considers whether the taxpayer: (1) has the right to possess the
property and to enjoy its use, rents, or profits; (2) has a duty to maintain the property; (3) is responsible
for insuring the property; (4) bears the property's risk of loss; (5) is obligated to pay the property's
taxes, assessments, or charges; (6) has the right to improve the property without the owner's consent;
and (7) has the right to obtain legal title at any time by paying the balance of the purchase price. See
Blanche v. Commissioner, T.C. Memo. 2001-63; Uslu v. Commissioner, T.C. Memo. 1997-551.

In this case the taxpayer had a problem, because the Court found he was lacking in evidence that either he
was the equitable owner or that he had actually made the payments claimed.

While he had a letter he was stated was from his girlfriend indicating that they had shared ownership, the
Court found that this, standing by itself, was hardly sufficient.

The Court noted:

Considering  the  shared  ownership  arrangement  that  petitioner  described,  one  would  reasonably
expect that petitioner and Ms. Furney would have committed the terms of their agreement regarding
ownership of the residence to writing. Yet the record is bare of any written statement of their respective
rights to possess the property or to share in the benefits and burdens of ownership. Because she held
legal title to the residence and was the sole mortgagee, Ms. Furney’s testimony would have been
highly relevant to the question whether she and petitioner had agreed (expressly or impliedly) that he
would hold an interest in the property (akin to that of a community property interest). See W. States
Constr.,  Inc.,  840  P.2d  at  1224.  Despite  ample  advance  notice  of  the  trial  date  and  the  Court's
considerable flexibility in scheduling the trial in these cases, Ms. Furney did not appear as a witness.

The taxpayer also had no evidence of the payments he claimed to have made aside from the letter from the
girlfriend who did not appear at the trial. 

Petitioner did not provide any objective evidence that he paid the mortgage interest in issue or that he
was the  equitable  or  beneficial  owner  of  the  property  in  question.  He  did  not  produce  any  bank
statements, receipts, or similar records to show that he transferred any amounts to Ms. Furney to pay
the mortgage or other expenses related to the residence.

The deduction was thus disallowed.  

The key lesson here is that while a deduction based on equitable ownership is allowed, the burden remains on
the taxpayer to demonstrate that such an equitable ownership actually existed.  In this case the lack of any
written documents outlining the arrangements and the actual owner’s failure to show up at the trial and testify
about the arrangement proved fatal to the claimed deduction.  Note, as well, this result does not depend on
whether  or  not  the  owner  actually  claimed  the  deduction  in  question—taxpayers  can’t  simply  “assign”
deductions at will and expect that position to survive should the IRS challenge it.
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SECTION: 1402
TENTH CIRCUIT AGREES WITH TAX COURT THAT HOLDER OF WORKING INTEREST IS A 
PARTNER SUBJECT TO SELF-EMPLOYMENT TAX DESPITE ELECTION OUT OF 
SUBCHAPTER K

Citation:  Methvin  v.  Commissioner,  T.C.  Memo  2015-81,  4/27/15,  affd  CA10,  117  AFTR  2d  ¶
2016-809, 6/24/16

A taxpayer’s liability for self-employment tax related to income from working interests in oil and gas wells was
the issue in the case of Methvin v. Commissioner, T.C. Memo 2015-81, affd CA10, Case No. 15-9005, AFTR
2d ¶2016-809.  

This is a case we first visited back in April of 2015 when the taxpayer lost in Tax Court.  But now we have the
results of the taxpayer’s appeal to the Tenth Circuit.

This is not a case of David being out there drilling for  oil—rather,  he had simply been acquiring working
interests in several oil and gas ventures as investments.  His interests were never more a small amount in
each venture.  David’s interactions were basically to invest funds and then receive his checks for his share of
revenues less expenses.  He did not perform any services with regard to the wells.

He had an agreement with the operator of the interests where that organization managed the operations of the
various wells for David and all other interest holds, and then allocated to David his portion of the income and
expenses incurred on the well.

The owners of the interests had elected to be excluded from Subchapter K pursuant to IRC §761(a) since their
situation was one of those eligible for that election.  In 2011 David was allocated $10,797 in revenues and
$4,037 in expenses on his wells.   The operator of the wells reported the income to David on Form 1099-MISC,
indicating the payment was for nonemployee compensation.

While David reported the income on his Form 1040 for the year, he did not report the amount as subject to
self-employment tax.  In prior years the IRS had conceded the issue administratively when the issue arose,
accepting David’s position that he did not owe self-employment tax.  But in 2011 the IRS did not cave in and so
the matter went to trial.

David’s position was simple—he was merely a passive investor who was not himself engaged in a trade or
business related to oil and gas and, due to the election under IRC §761(a), was not a partner in a partnership.

In  order  for  income  to  be  self-employment  income,  generally,  it  must  fall  under  the  definition  found  at
IRC §1402(a) which provides:

The term “net earnings from self-employment” means the gross income derived by an individual from
any trade or business carried on by such individual, less the deductions allowed by this subtitle which
are attributable to such trade or business, plus his distributive share (whether or not distributed) of
income or loss described in section 702(a)(8) from any trade or business carried on by a partnership
of which he is a member;…

As you will note, that definition has two clauses—to be self-employment income, the income must either arise
from a trade or business that David carries on or be his share of income from a partnership of which he is a
member that is carrying on a trade or business.

David pointed out that he has no knowledge of the oil and gas industry, his interests were very small minority
interests and he had no involvement in the day-to-day operations of the wells.  The Tax Court agreed that all of
that was true, but noted:

However,  a  taxpayer  who is  not  personally  active  in  the management  or  operation of  a  trade or
business may be liable for self-employment tax if the trade or business is carried out on his behalf
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through his agents or employees or constitutes his distributive share of income from a partnership in
which  he  was  a  member.  Sec.  1402(a);  Cokes  v.  Commissioner,  91  T.C.  222  (1988);  Perry  v.
Commissioner,  T.C.  Memo.  1994-215;  Moorhead  v.  Commissioner,  T.C.  Memo.  1993-314;  secs.
1.1402(a)-2(b), 1.1402(c)-1, Income Tax Regs.

The Tax Court noted that the Cokes case involved a similar situation—the taxpayer held a percentage working
interest in oil and gas wells via an agreement and did not directly get involved in the operation of the well—
basically, the taxpayer provided money and got checks.  In that case, the Court noted, the taxpayer was found
liable for the self-employment tax.

David argued that he was different because he held a much smaller interest than the taxpayer in Coke and his
agreement allowed the interest holders less control.  But the Tax Court found neither of those were relevant—
rather the issue is whether David was a member of a partnership or joint venture.  His ability (or lack thereof)
to control the venture is not a relevant point.

But, David argued, the entity had elected out of Subchapter K—therefore he was not a partner.  However the
Tax Court noted, citing back to the Cokes case, that this election does not change the nature of the entity for
self-employment tax purposes.  There is still a partnership (it simply doesn’t file a Form 1065) and thus, when
looking at  the rules under  IRC §1402(a),  David  is  treated as a  partner  receiving an allocation of  income
conducted by the partnership.  The proper test is whether the agreement David entered into meets the broad
definition of partnership found at IRC §7701(a)(2) which the Court found it did.

David, not happy with the Tax Court result, took his case on appeal to the Tenth Circuit Court of Appeals.  But
David fared no better there.  The appellate panel included a footnote to their opinion that described how a
partnership is determined, noting:

The existence of a partnership depends on the parties’ intent, which is discerned from all the facts.
Comm'r v. Culbertson, 337 U.S. 733, 741-42 (1949); Comm'r v. Tower, 327 U.S. 280, 286-87 (1946).
The Tax Court has recognized multiple considerations bearing on this issue, including

[t]he agreement of the parties and their conduct in executing its terms; the contributions, if
any, which each party has made to the venture; the parties’ control over income and capital
and  the  right  of  each  to  make  withdrawals;  whether  each  party  was  a  principal  and
coproprietor, sharing a mutual proprietary interest in the net profits and having an obligation to
share losses, or whether one party was the agent or employee of the other, receiving for his
services contingent compensation in the form of a percentage of income; whether business
was conducted in the joint names of the parties; whether the parties filed Federal partnership
returns or otherwise represented to respondent or to persons with whom they dealt that they
were joint venturers; whether separate books of account were maintained for the venture; and
whether the parties exercised mutual control over and assumed mutual responsibilities for the
enterprise.

Luna v. Comm'r, 42 T.C. 1067, 1077-78 (1964). Although the Tax Court did not expressly apply each of
these considerations, either in Cokes or in this case, the Tax Court's findings sufficiently encompassed
the required analysis. 

Note that this may surprise many CPAs—after all David didn’t do anything.  True, but this provision of the IRC
doesn’t require him to do anything at all so long as he is a partner.  This is the reason why there is a special
exception granted to limited partners in IRC §1402(a)(13)—but David wasn’t a limited partner.

But what about the fact that the IRS had administratively agreed that David wasn’t subject to self-employment
tax in prior  years?  Can the IRS really change positions like this?  Doesn’t fairness demand the IRS be
consistent in its application of the rules in David’s case?
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Whether fair or not, the answer is no.  As the Tax Court notes “It is well established that the Commissioner’s
administrative concession of an issue for one tax year does not preclude his pursuing the same issue for a
different tax year. See Burlington N. R.R. Co. v. Commissioner, 82 T.C. 143, 146 (1984).”

And, frankly, this shouldn’t be surprising as the same is true for taxpayers.  AICPA Statements on Standards
for Tax Services No. 5 specifically allows a CPA, in most cases, to argue a position contrary to one previously
administratively conceded by the taxpayer in prior years, noting that a concession may be made for reasons
unrelated to the issue of whether the taxpayer would have prevailed had he/she taken the matter all the way
through the courts.

SECTION: 6402
DESPITE APPARENT ISSUES IN THE IRS RECORDS, IRS PROPERLY APPLIED 
OVERPAYMENT TO EARLIER YEAR

Citation: Luque v. Commissioner, TC Memo 2016-128, 7/7/16

In  the  case  of  Luque v.  Commissioner,  TC Memo 2016-128  the  taxpayers  had  overpaid  their  2011  tax.
However, between the time the taxpayers filed a 2011 return in April of 2012 and when the IRS determined that
the tax for 2011 was higher than that reported, the original overpayment amount had been applied by the IRS
to an outstanding liability the taxpayers had for 2009.

At trial the IRS conceded that there was, in fact, no underreporting of tax for 2011 and so that the Tax Court
should rule at this point that there is no tax due nor any overpayment on the 2011 return.  The taxpayers, while
agreeing they did not owe anything to the IRS wanted the Court to order the IRS to pay them the amount of
the 2011 overpayment.

The IRS countered that the Tax Court had no jurisdiction to rule on the propriety of the application of the
overpayment—but  the Tax Court  disagreed and found it  had jurisdiction.   However,  unfortunately  for  the
taxpayer the Court did find the IRS had properly applied the overpayment claimed to the 2009 tax.

The taxpayers argued that the IRS’s authority to apply an overpayment to a prior year’s tax does not come into
being until there has been a final determination of the taxpayer’s tax since no overpayment would exist until
that time.

The Tax Court disagreed with that view, holding:

Section  6402(a)  applies  to  the  crediting  of  refunds  shown  on  a  return  even  before  any  final
determination  of  the  taxpayer’s  tax  liability  for  the  year  covered  by  the  return.  In  Savage  v.
Commissioner, 112 T.C. at 48-49, for example, we concluded that, after relying on section 6402(a) to
apply a taxpayer’s overpayment for  one year against the taxpayer’s liability for  another year,  “the
Commissioner is not precluded from subsequently determining a deficiency for the taxable year in
respect of which the overpayment was originally claimed and allowed.” See also sec. 301.6402-3(a)(5)
and (6), Proced. & Admin. Regs. (allowing a refund shown on a return to be credited under section
6402 against any outstanding tax liability of the taxpayer). Obviously, if the Commissioner can still
determine a deficiency for the taxable year that generated the credit, the overpayment initially credited
under section 6402(a) cannot have been based on a final determination of the taxpayer’s tax liability
for that year.

But, the Court noted, it could review whether, in fact, the IRS had actually applied the overpayment.  And it did
note some apparent inconsistencies in the IRS’s records:

Respondent alleged in his motion, however,  that  “[p]etitioners filed their  2011 tax return late, and
respondent processed the return on May 21, 2012.” Petitioners fairly ask how respondent could have
credited the overpayment shown on their 2011 return to their 2009 account before processing that
return. Moreover, because petitioners’ 2011 return would have been timely if filed on April 17, 2012
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(April 15 having fallen on a Sunday and April 16 having been a holiday in the District of Columbia), if
they filed their return late, as respondent alleged, the 2011 Form 4340 on which he relies would show
the crediting of the reported overpayment as having occurred even before petitioners filed their return.

The Court asked the IRS to explain the records they had submitted in light of this apparent problem of applying
a refund before they actually had a return in hand.

The IRS did offer up an explanation for the file, as follows:

1.  For  the purposes of  the application of  the overpayment  credit,  the overpayment  is  considered
available  for  offset  on  its  availability  date,  which  is  determined  by  the  payments  constituting  the
overpayment. See Internal Revenue Manual (IRM) pt. 20.2.4.3.1 (Sept. 3, 2010).

2. In accordance with section 6513(b), the Internal Revenue Service (IRS) credits withholding to a
taxpayer’s account on the date the tax return for that year is due. The credits are applied as of the due
date, without regard to any extension of time to file and whether the return is filed timely or late. Id.

3. Therefore an overpayment comprising prepayment credits, such as withholding, is available to be
used as an offset as of the date the return is due, even if the return is filed or processed after the due
date. This benefits the taxpayer, as the payment will be applied to the account with a liability at an
earlier date, preventing some interest accrual.

As well, that year April 15 fell on a Sunday and Monday was a holiday in the District of Columbia.  So that
leads to another problem—if we accept the IRS is going to apply the overpayment on the due date, why is it
their records showed it applied on April 15 rather than the actual due date that year of April 17?

The IRS had an explanation for that as well:

Respondent adds that, in processing returns, even when the last day for filing a return is a Saturday,
Sunday, or legal holiday (without distinction, holiday), so that returns filed on the next day that is not a
holiday are considered timely, the IRS considers those deemed timely returns as filed on the day on
which, without extension, they were due. IRM pt. 3.30.123.2.2 (2) and (3) (Jan. 1, 2010). For that
reason, the due date will appear as April 15 in IRS systems even for years in which the due date is
extended because of holidays. That, respondent explains, allows the IRS to avoid reprogramming all
of its systems for every year in which a holiday extends the time to file returns.

Thus the Tax Court concludes:

In May 2012, when respondent processed petitioners’ 2011 Federal income tax return, it appeared to
respondent that petitioners had made a $4,223 overpayment of 2011 income tax resulting from excess
wage withholding for 2011. The withheld tax was deemed paid by petitioners on April 15, 2012, and, as
of that date, respondent credited the apparent $4,223 overpayment shown on petitioners’ 2011 return
against an assessed liability of petitioners for 2009, which reduced petitioners’ 2011 overpayment to
zero. As explained by respondent, and as borne out by the statute, it is immaterial that respondent did
not process petitioners’ 2011 return until May 2012. It is also immaterial that petitioners may have filed
their 2011 return late, sometime after April 17, 2012, and before May 21, 2012 (which respondent now
disclaims).  In  short,  the  documentation  respondent  submitted  establishes  that  petitioners’  $4,223
overpayment of 2011 tax was in fact credited against their 2009 tax liability. For the reasons explained
above (and in our prior order), section 6512(b)(4) denies us jurisdiction to review the propriety of that
credit.

The case is of general interest for the explanation of how the IRS will handle overpayments and the date of
crediting in such cases.  That can be important due to the impact on interest and penalties of the exact date on
which a payment is determined to have been made against an outstanding tax liability.
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