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SECTION: FBAR REPORTING 
NO FBAR REPORTING REQUIRED FOR ACCOUNT WITH OFFSHORE GAMBLING 
OPERATION, BUT REPORTING IS REQUIRED FOR ORGANIZATION THAT SERVED TO 
TRANSFER FUNDS TO SUCH ORGANIZATIONS 

Citation: United States v. Hom, 118 AFTR 2d 2016-5057, CA9, 7/21/16  

The Ninth Circuit Court of Appeals dealt the IRS a blow regarding the types of accounts that must be reported 
on the Foreign Bank and Financial Account Report (FBAR) under 31 U.S.C § 5314 in the case of United States 
v. Hom, 118 AFTR 2d 2016-5057, CA9, albeit in a case that was not deemed suitable for publication (and thus 
of limited precedential value).  Note that currently this report is filed electronically on FinCEN Report 114. 

In this case the taxpayer had accounts with three entities which he used for online gambling.  The IRS had 
asserted, and a US District Court agreed, that the taxpayer was required to report all of these accounts (which 
held balances in excess of the minimum reportable amount) on an FBAR report, something the taxpayer did not 
do. 

The taxpayer appealed, arguing these accounts were not reportable accounts.  As the appellate panel noted: 

The issue before us is whether Hom's accounts with FirePay, PokerStars, and PartyPoker required the 
filing of FBAR forms under 31 U.S.C § 5314, which provides that the Secretary of the Treasu ry “shall 
require” U.S. persons to “keep records and file reports ... [when those persons] make[] a transaction or 
maintain[] a relation for any person with a foreign financial agency.” Under the regulation in effect at the 
time, the key questions are whether Hom's accounts were “bank, securities, or other financial account[s]” 
and whether those accounts were “in a foreign country.” See 31 C.F.R. § 103.24 (2006). If both questions 
are answered in the affirmative, the accounts required the filing of FBAR forms. 

“[F]inancial agency” is defined in 31 U.S.C § 5312(a)(1) as “a person acting for a person ... as a financial 
institution.” “[F]inancial institution” is in turn defined to include a number of specific types of businesses, 
including “a commercial bank,” “a private banker,” and “a licensed sender of money or any other person 
who engages as a business in the transmission of funds.” 31 U.S.C. § 5312(a)(2). 

The Ninth Circuit found that two of the accounts did not require reporting, reversing the District Cour t’s ruling as 
far it applied penalties based on these accounts: 

...Hom's PokerStars and PartyPoker accounts do not fall within the definition of a “bank, securities, or 
other financial account.” PartyPoker and PokerStars primarily facilitate online gambling. Hom could carry 
a balance on his PokerStars account, and indeed he needed a certain balance in order to “sit” down to 
a poker game. But the funds were used to play poker and there is no evidence that PokerStars served 
any other financial purpose for Hom. Hom's PartyPoker account functioned in essentially same manner. 

But the panel did not agree with regard to the institution that served to transfer the funds from the taxpayer’s 
U.S. bank to those offshore gambling organizations.  The panel notes: 

Hom's FirePay account fits within the definition of a financial institution for purposes of FBAR filing 
requirements because FirePay is a money transmitter. See 31 U.S.C. § 5312(a)(2)(R); 31 C.F.R. § 
103.11(uu)(5) (2006). FirePay acted as an intermediary between Hom's Wells Fargo account and the 
online poker sites. Hom could carry a balance in his FirePay account, and he could transfer his FirePay 
funds to either his Wells Fargo account or his online poker accounts. It also appears that FirePay 
charged fees to transfer funds. As such, FirePay acted as “a licensed sender of money or any other 
person who engages as a business in the transmission of funds” under 31 U.S.C. § 5312(a)(2)(R) and 
therefore qualifies as a “financial institution.” See 31 C.F.R. § 103.11(uu)(5) (2006). Hom's FirePay 
account is also “in a foreign country” because FirePay is located in and regulated by the United Kingdom. 
See IRS, FBAR Reference Guide, https://www.irs.gov/pub/irs-utl/irsfbarreferenceguide.pdf (last visited 

https://scholar.google.com/scholar_case?case=14614259457479268836&q=USA+V.+JOHN+HOM&hl=en&as_sdt=2006&as_ylo=2016
https://scholar.google.com/scholar_case?case=14614259457479268836&q=USA+V.+JOHN+HOM&hl=en&as_sdt=2006&as_ylo=2016
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July 19, 2016) (“Typically, a financial account that is maintained with a financial institution located outside 
of the United States is a foreign financial account.”). 

The IRS had relied upon a Fourth Circuit decision (United States v. Clines, 958 F.2d 578, 579 (4th Cir. 1992)) 
to argue that any institution holding funds for a taxpayer and disbursing them at the taxpayer’s direction is a 
“financial institution” for these purposes.  The panel disagreed with that view, noting: 

The Fourth Circuit's decision in United States v. Clines, 958 F.2d 578, 579 (4th Cir. 1992), is not to the 
contrary. There, the court, in upholding a defendant's conviction for failing to file FBARs, explained, “By 
holding funds for third parties and disbursing them at their direction, [the entity at issue] functioned as a 
bank.”Id . at 582. The Government seizes upon that single sentence to argue that holding funds alone 
is sufficient to qualify an entity as a bank, but this reading fails to consider that the entity at issue inClines 
engaged in many traditional banking functions beyond merely holding funds. See id. at 580 (explaining 
that the services the entity provided the defendant and his business partners included “bookkeeping, 
accounting, and financial management responsibilities ... [as well as] investment of funds and 
management of accounts'). 

Advisers should take to not read this decision overly broadly.  As the opinion itself notes, this case is not meant 
to generally serve as precedent, even in the Ninth Circuit, so anyone deciding to not report such accounts on 
FinCEN Report 114 does so at his/her own risk, as the IRS is likely to continue to assert such reporting is 
required.  As well, most often the taxpayer will end up having to use an offshore entity to obtain the funds from 
the U.S. bank and then transfer them to the offshore gambling organization, thus taxpayers will generally have 
to report accounts that “point to” the gambling site.   

SECTION: 83 
IRS FINALIZES REGULATIONS REMOVING REQUIREMENT TO ATTACH COPY OF §83(B) 
ELECTION TO EMPLOYEE'S RETURN 

Citation: TD 9779, 7/26/16  

In the summer of 2015 the IRS published proposed regulations (REG-135524-14) that were to remove the 
requirement at attach a copy of a §83(b) election with the service provider’s return.  The IRS has now issued 
those regulations in final form (TD 9779).  The regulations modify Reg. §1.83-2(c) to remove the requirement 
that a copy of the election be submitted with the service provider’s tax return for the year in question. 

The proposed regulations had provided that taxpayers may elect to rely on these regulations for any property 
transferred on or after January 1, 2015 pending the issuance of final regulations. 

In issuing the proposed regulations, the IRS described the problem with the old requirement to attach a copy of  
the election to the service provider’s return as follows: 

In recent years, it has come to the attention of the IRS that many taxpayers who wish to electronically 
file (e-file) their annual income tax return have been unable to do so because of the requirement in 
§1.83-2(c) that they submit a copy of their section 83(b) election with their income tax return. Commercial 
software available for e-filing income tax returns does not consistently provide a mechanism for 
submitting a section 83(b) election with an individual's e-filed return. As a result, an individual who has 
made a section 83(b) election may be unable to e-file his or her return and at the same time comply with 
the requirement in §1.83-2(c) that a copy of the section 83(b) election be submitted with the return. An 
individual who made a section 83(b) election would be required to paper file his or her income tax return 
to comply with the requirements under §1.83-2(c). 

Thus the proposed regulations’ preamble went on to note: 

In order to remove this obstacle to e-filing an individual tax return, the proposed regulations would 
eliminate the requirement under §1.83-2(c) that a copy of the section 83(b) election be submitted with 

http://www.gpo.gov/fdsys/pkg/FR-2015-07-17/pdf/2015-17530.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2016-17591.pdf
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an individual's tax return for the year the property is transferred. As described in this preamble, section 
83(b)(2) requires that an election made under section 83(b) be filed with the IRS no later than 30 days 
after the date that the property is transferred to the service provider. This statutory requirement provides 
the IRS with the original section 83(b) election. Section 83(b) elections are scanned by the service center 
receiving the election, and an electronic copy of the election is generated. The creation of this electronic 
copy of the section 83(b) election eliminates the need for a taxpayer to submit a copy of the section 
83(b) election with his or her individual tax return. 

The final regulations adopted the proposed revision without making any changes to the proposal.  Technically 
the final regulations apply to property transferred on or after January 1, 2016.  However, as was noted above, 
taxpayers were allowed to rely on the identically worded proposed regulations for transfers on and after 
January 1, 2015, so no attachments are required on 2015 returns, though the taxpayer could opt to do so if 
he/she wants. 

The preamble of the final regulations contain a warning about the need for taxpayers to keep records of this 
election or as long as it may be relevant.  As the preamble states: 

Taxpayers are reminded of their general recordkeeping responsibilities pursuant to section 6001 of the 
Code, and more specifically of the need to keep records that show the basis of property owned by the 
taxpayer. Taxpayers must maintain sufficient records to show the original cost of the property and to 
support the tax treatment of the property transfer reported on the taxpayers’ returns. Taxpayers must 
keep these records as long as they may be needed for the administration of any provision of the Code. 
Generally, this means records that support items shown on a return must be retained until the period of 
limitations for that return expires. See section 6501 of the Code. A copy of any section 83(b) election 
made with respect to property must be kept until the period of limitations expires for any return with 
respect to which the income inclusion or basis of the property is relevant. 

SECTION: 199 
NETWORK ACTUALLY PRODUCED GAME BROADCASTS FOR ITS OWN PURPOSES, 
SPORTS LEAGUE NOT ELIGIBLE FOR §199 TREATMENT 

Citation: Chief Counsel Advice 201630015, 7/22/16 

The question of which taxpayer may claim a deduction under §199 when it can be argued that one contracted 
with the other to perform a “qualified activity” can become complicated.  In Chief Counsel Advice 201630015 the 
question arose about whether a professional sports league might be eligible to claim the deduction for a “qualified 
film” for game broadcasts conducted by a network under its contract. 

The IRS has promulgated regulations to assure that only taxpayer may claim the deduction §199 when 
production is conducted under a contract.  Reg. §1.199-3(f)(1) reads: 

(1) In general. With the exception of the rules applicable to an expanded affiliated group (EAG) under § 
1.199-7, qualifying in-kind partnerships under paragraph (i)(7) of this section and § 1.199-9(i), EAG 
partnerships under paragraph (i)(8) of this section and § 1.199-9(j), and government contracts 
under paragraph (f)(2) of this section, only one taxpayer may claim the deduction under § 1.199-1(a) 
with respect to any qualifying activity under paragraphs (e)(1), (k)(1), and (l)(1) of this section performed 
in connection with the same QPP, or the production of a qualified film or utilities. If one taxpayer performs 
a qualifying activity under paragraph (e)(1), (k)(1), or (l)(1) of this section pursuant to a contract with 
another party, then only the taxpayer that has the benefits and burdens of ownership of the QPP, 
qualified film, or utilities under Federal income tax principles during the period in which the qualifying 
activity occurs is treated as engaging in the qualifying activity. 

https://www.irs.gov/pub/irs-wd/201630015.pdf


 

 5 
The Tax CurriculumSM  Nichols Patrick CPE, Inc. 

In the case of a film production, more details on this matter can be found at Reg. §1.199-3(k)(8) which reads: 

(8) Production pursuant to a contract. With the exception of the rules applicable to an expanded affiliated 
group (EAG) under § 1.199-7 and EAG partnerships under § 1.199-3(i)(8), only one taxpayer may claim 
the deduction under § 1.199-1(a) with respect to any activity related to the production of a qualified film 
performed in connection with the same qualified film. If one taxpayer performs a production activity 
pursuant to a contract with another party, then only the taxpayer that has the benefits and burdens of 
ownership of the qualified film under Federal income tax principles during the period in which the 
production activity occurs is treated as engaging in the production activity. 

But before getting into the question of which party had the “benefits and burdens of ownership” of the film a more 
fundamental question needs to be answered—did the network actually produce the film for the sports league 
under a contract. 

The memorandum indicates that this depends on an analysis of the facts of the case—and, in this case the 
memorandum concludes that the network was actually undertaking the production on its own, not doing a portion 
of the production under contract to the league. 

The memorandum notes that the network is in business to produce and obtain content to fill time slots for its 
broadcasts.   

The memorandum continues: 

Network entered into the Contract to make the Game Broadcasts for itself. A review of the facts indicates 
that Network controlled most aspects of the creative production of the Game Broadcasts. First, Network 
had editorial control over how to film the game, and how to incorporate that film into coherent and 
complex broadcasts that were consistent with Network standards. 

The memorandum notes that the network controlled what cameras were to be used, when various types of 
instant replay (full speed or slow motion) would be used, when and whether to add music, sounds and graphics 
to the broadcast, provided commentators, used various technologies (such as the SkyCam), provided virtually 
all equipment for the broadcast and all supporting staff. 

The memorandum concludes: 

Based on these facts, Network, not Taxpayer, is the producer of the Game Broadcasts on its own behalf 
and not pursuant to a contract for purposes of §§ 1.199-3(f)(1) and 1.199-3(k)(8). Accordingly, all gross 
receipts that Taxpayer derived from the Contract are non-DPGR as the gross receipts cannot be 
considered derived from a disposition of qualified film produced by Taxpayer. 

SECTION: 6672 
MAKING FINAL PAYROLL TO LAID OFF EMPLOYEES AFTER DISCOVERING UNPAID 
TRUST FUND TAXES MADE CEO LIABLE FOR TRUST FUND PENALTY 

Citation: Arriondo v. United States, USDC SD Texas, Case No. 4:14 -cv-02734, 7/22/16  

The case of Arriondo v. United States, USDC SD Texas, Case No. 4:14-cv-02734 illustrates the dangers posed 
even to someone without an ownership interest in the company for unpaid withholding taxes under IRC §6672.  
In this case a taxpayer who was the CEO, president, treasurer and director of a company was found liable for 
the unpaid trust fund taxes due to a failure to inquire about the possibility of unpaid payroll taxes once he became 
aware the company was in financial difficulty and for paying other bills (including the salaries of employees) 
during the short period from the date he became aware of the unpaid taxes until the company filed bankruptcy. 

https://www.gpo.gov/fdsys/pkg/USCOURTS-txsd-4_14-cv-02734/pdf/USCOURTS-txsd-4_14-cv-02734-0.pdf
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IRC §6672(a) provides: 

(a) General rule 

Any person required to collect, truthfully account for, and pay over any tax imposed by this title who 
willfully fails to collect such tax, or truthfully account for and pay over such tax, or willfully attempts in 
any manner to evade or defeat any such tax or the payment thereof, shall, in addition to other penalties 
provided by law, be liable to a penalty equal to the total amount of the tax evaded, or not collected, or 
not accounted for and paid over. No penalty shall be imposed under section 6653 or part II of subchapter 
A of chapter 68 for any offense to which this section is applicable. 

While Mr. Arriondo held the positions in the organization noted above, he held no direct equity interest in the 
company which was a subsidiary of a company whose shares were held by an Employee Stock Ownership Plan.  
He was aware the company was financially challenged, as the prior CEO had sold an ownership interest back 
to the company, causing it to have significant debt.   

As well, Mr. Arriondo had loaned the company money personally to enable it to pay its employees.  He also 
became aware that his director of finance had failed to pay sales taxes to the state of Texas.  As the opinion 
notes: 

In April of 2009 the State of Texas sent American Steel a notice of levy for unpaid excise tax.17 Arriondo 
was aware of the “issues with the state controllers” towards the end of 2008. 

Q: So at the end of '08, you were aware that the corporation was having difficulty paying taxes 
owed to the State of Texas? 

A: The sales taxes had not been paid which I remember when I had found out, I was furious and 
I said well, why isn't this -- is this not being paid, you need to take care of this right away. And 
the and I think [Latiolais] said well, we don't have the funds. And I said I don't care if we don't 
have the funds. You need to go over there and make a payment arrangement because we can’t 
be -- I said they're going to shut us down. We can’t do that. That was -- that’s how adamant I 
was about getting this thing taken care of. But other than that, I had no other knowledge of 
anything else not having been paid. 

Latiolais, a certified public account and American Steel's director of finance, assured him that the state 
tax issue was a timing issue related to a tax return, and she was able to work out a payment schedule 
fairly easily. Arriondo did not investigate further or inquire about other potential tax issues. 

Unfortunately it turned out that in addition to the sales tax problem, the director of finance had also been keeping 
another problem hidden from the CEO—that payroll taxes were not being paid currently.  The company had 
made partial deposits on the taxes due on the fourth quarter 941 for 2008 and no payments on taxes due for the 
first quarter of 2009.  These returns showed the balances due on the forms prepared by the director of finance 
for filing.   

While the director of finance signed the fourth quarter 941 for 2008, she resigned her pos ition before without 
signing or filing the Form 941 for that quarter (though after she prepared the form). 

Thus the new acting controller discovered the problem and had to present the bad news to Mr. Arriondo: 

On May 18, 2009, Steve Dawson ("Dawson"), who began acting as controller after Latiolais's departure, 
informed Arriondo that Latiolais had been using employee payroll tax trust fund money to pay creditors 
rather than the IRS and had been writing checks but not releasing them. That was the first time Arriondo 
learned of the unpaid taxes. On the same day, Dawson told Arriondo that American Steel did not have 
enough money to pay the taxes owed to the IRS. Latiolais had lied to Arriondo about American Steel's 
finances and ceased paying tax withholdings and child-support withholdings while assuring Arriondo 
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that the company had enough money to pay employees. Latiolais had instructed her employees not to 
pay federal withholding taxes to the IRS. 

Mr. Arriondo immediately recognized that these unpaid taxes presented an insurmountable problem for the 
organization.  As the opinion continues: 

When he learned of the unpaid payroll taxes, Arriondo began shutting down the company and laying off 
employees. Arriondo met with a bankruptcy attorney approximately one week after learning of the unpaid 
taxes. The bankruptcy attorney told Arriondo to complete the shutdown of the company and to gather 
the necessary information for bankruptcy. American Steel filed for bankruptcy protection on June 5, 
2009, eighteen days after Dawson informed Arriondo of the unpaid taxes. 

You may be wondering at this point how Mr. Arriondo could have been found liable for the taxes—after all, he 
shut down the company rather than continue to “borrow” the trust funds. 

But while his general course may have been appropriate, specific actions he took later opened the door for the 
IRS to come after him for the funds (and given he had advanced the company money to pay the payroll in the 
past, it seems likely the IRS was coming after a person with “deep pockets” in this case, not necessarily the most 
culpable). 

Although the company had funds when the shortage was discovered, the Company paid amounts to other 
parties.  That included paying employees for wages due during that period, and paying his own salary  during 
that period. 

Two payroll payments were made after Arriondo learned of the unpaid taxes (all taxes were paid on 
these payroll disbursements), and he and Steve Dawson remained on payroll until the end of June. 
Weekly employees were paid one week in arrears on the following Friday. They were paid on May 22nd 
for work that had previously been performed. The final payroll was on May 29, 2009, but many of those 
checks bounced. 

As well, he had allowed a $9,000 deposit to be paid to a supplier in the hope that the company would be able to 
complete a job that would give the company the money to pay off the payroll taxes.  Unfortunately, the supplier 
did not treat that as a deposit, but rather applied it to other balances due from the company—thus serving only 
to reduce the funds available to pay taxes. 

The District Court found that these steps amounted to “willfulness” sufficient to cause Mr. Arriondo to be liable 
for the unpaid payroll taxes.  Rather than pay employees or other creditors, the CEO had a responsibility to apply 
the funds to pay off the trust fund liabilities.  Similarly, it’s not “OK” to try to take on more work to pay off the 
taxes—or, to be somewhat more correct in a practical sense, it’s not OK to do so unless the plan actually 
succeeds. 

As well, the Court found that Mr. Arriondo should have realized there was a reasonable chance that payroll taxes 
were not being paid when the problem with the state of Texas arose.  As the opinion notes “[a] person acts 
willfully if he recklessly disregards a known or obvious risk that the taxes may not be remitted to the government.” 

The Court found: 

Arriondo knew that the company was (and had been) struggling financially, that Latiolais had failed to 
pay state excise taxes in 2008, and that Arriondo had needed to advance the company $20,000 to cover 
employee payroll in early 2009. He testified that Latiolais told him that she had not paid the state taxes 
due to lack of funds. Despite this knowledge, particularly of Latiolais’ failure to pay the state taxes, he  
did not review or inquire into the status of other tax payments. Thus, Arriondo failed to correct 
mismanagement after being notified that some taxes had not been duly remitted. Although the unpaid 
taxes were not federal employment taxes, this behavior is similarly reckless. 
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The case serves as a warning about the risk any person (even if not an owner) is exposed to if he/she continues 
to serve an organization which has unpaid payroll taxes, as well as the duty imposed on any person in a position 
of responsibility for an organization to assure him/herself that payroll taxes are actually being paid. 

SECTION: 6695 

DRAFT OF FORM FOR EXPANDED PREPARER DUE DILIGENCE RELEASED BY IRS 

Citation: Draft Form 8867, 7/26/16  

The IRS has released a draft copy of the 2016 Form 8867, Preparer’s Due Diligence Checklist, for use the 
preparing 2016 returns.  One key difference is that the form now applies not only when a preparer is preparing 
a return claiming the Earned Income Tax Credit, but will also apply in 2016 to any returns claiming the Child Tax 
Credit or the American Opportunity Tax Credit, expanded coverage mandated by the Protecting Americans from 
Tax Hikes Act of 2015. 

The form consists of a checklist of due diligence steps required to be undertaken by a preparer when preparing 
a return where the taxpayer claims eligibility for one of these credits.  A preparer who fails to comply with these 
requirements risks a $510 penalty for each failure. [IRC §6695] 
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The draft form is reproduced below. 
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