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SECTION: 104 
TAXPAYER NOT ALLOWED TO EXCLUDE AMOUNTS FROM INCOME MERELY BECAUSE 
IRS ALLOWED THE POSITION ON THREE PRIOR AMENDED RETURNS 

Citation: Taylor v. Commissioner, TC Summary Opinion 2017 -4. 2/6/17 

The fact that the IRS had granted the taxpayer’s position on three prior returns that his military retirement was 
not subject to tax did not require the IRS to accept that same position on a later return.  The case of Taylor v. 
Commissioner, TC Summary Opinion 2017-4 dealt with this issue of how much reliance a taxpayer can place 
on the IRS’s acceptance of a return position in an earlier year. 

The taxpayer in this case had retired from the Army after completing the length of time necessary to qualify for 
retirement in 2002.  Although he did not separate due to disability, he did file an application with the VA in 2002 
for compensation for service related disabilities.  He was awarded such compensation which was not reported 
by the VA to the IRS, which he did not report as taxable on his return for the year in question (2010) and which 
the IRS was not arguing was taxable compensation to him. 

Independent of that payment, he was also paid $28,740.03 from the Defense Finance and Accounting Service 
(DFAS) as net retirement due to him from his previous service in the Army.  His pay was reduced by $1,059.95 
due to his election to receive VA disability compensation and by $19,160.02 for a portion of his retirement 
awarded to his former spouse.  The $28,740.03 payment was reported to the taxpayer on a Form 1099R, but he 
did treat that as taxable on his 2010 return. 

Mr. Taylor excluded it because he previously filed three amended income tax returns (for 2006, 2007 and 2008) 
where he had claimed a refund of taxes related to his military retirement, arguing that it should not be taxable.  
He prepared a worksheet showing how he had calculated the excludable portion of his retirement—or, more 
appropriately, what he believed was excludable.  The processed these refund claims and paid the taxpayer the 
reduction in tax claimed, along with interest. 

For the 2010 return the taxpayer attached a similar worksheet outlining why the amount on the Form 1099R was 
not taxable to him.  But in this case the IRS decided to examine his return, and took the position the entire 
amount shown on the Form 1099R was taxable.  And, unfortunately for the taxpayer, the amount he was 
receiving as retirement benefits based on his years of service is not excludable from income. 

The taxpayer conceded that fact in this case (largely, I expect, because he had been in court for 2009 previously 
and lost in that case—Taylor v. Commissioner, TC Summary Opinion 2015-51).  But the taxpayer argued that 
even though he now saw the error of his ways, the IRS should not be allowed to take a contrary position for 2010 
since the taxpayer prepared the return with this position relying on the IRS’s acceptance of that position for the 
three amended returns. 

The legal name for this position is one based on “estoppel,” specifically equitable estoppel.  The Court explains 
the concept as follows: 

Equitable estoppel is a judicial doctrine that “precludes a party from denying his own acts or 
representations which induced another to act to his detriment.” Graff v. Commissioner, 74 T.C. 743, 761 
(1980), aff’d, 673 F.2d 784 (5th Cir. 1982); see Megibow v. Commissioner, T.C. Memo. 2004-41, 2004 
Tax Ct. Memo LEXIS 43, at *23. “The doctrine of equitable estoppel is based upon the grounds of public 
policy, fair dealing, good faith, and justice and is designed to aid the law in the administration of justice 
where without its aid injustice might result.” Graff v. Commissioner, 74 T.C. at 761. 

However, the Court goes on to note that generally the doctrine can only be invoked against the government in 
rare cases.  The Court notes that “[e]quitable estoppel has been applied against the Government only where 
justice and fair play require it.” 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11107
http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11107
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The Court outlined what had to be shown by the taxpayer in this case: 

In order to invoke the doctrine of equitable estoppel against the United States petitioner must establish: 
“(1) conduct constituting a representation of material fact; (2) actual or imputed knowledge of such fact 
by the representor; (3) ignorance of the fact by the representee; (4) actual or imputed expectation by 
the representor that the representee will act in reliance upon the representation; (5) actual reliance 
thereon; and (6) detriment on the part of the representee.” Hofstetter v. Commissioner, 98 T.C. at 700. 

The Court pointed out the IRS did not make a mistake of fact but rather had a mistake of law.  The Court notes 
“[e]quitable estoppel does not bar or prevent the IRS from correcting a mistake of law. Auto. Club of Mich. v. 
Commissioner, 353 U.S. 180, 183-184 (1957); Schuster v. Commissioner, 312 F.2d at 317; see Wilkins v. 
Commissioner, 120 T.C. 109, 113 (2003).” 

The Court thus found: 

By accepting petitioner’s amended tax returns and issuing refunds for 2006, 2007, and 2008, employees 
of the IRS incorrectly applied the law requiring military retirement pay be included in gross income. The 
IRS may correct mistakes of law “even where a taxpayer may have relied to his detriment on the* * * 
[IRS’] mistake.” Dixon v. United States, 381 U.S. 68, 73 (1965); see 12 Greenfeld v. Commissioner, T.C. 
Memo. 1966-83, 1966 Tax Ct. Memo LEXIS 201, at *5 (holding IRS not estopped from disallowing net 
losses after failing to make such changes during audits of prior year tax returns). The IRS has the power 
to correct mistakes of law because an IRS employee by neglect or otherwise cannot bind the IRS to an 
erroneous interpretation of law. Graff v. Commissioner, 74 T.C. at 762. Thus respondent is not estopped 
from correcting the mistake of law for 2010. Accordingly, the Court concludes that equitable estoppel is 
not applicable and respondent is not estopped from determining that petitioner’s military retirement pay 
is includable in gross income for 2010. 

This case is a good reminder of the fact that we must be careful not to read too much into an IRS concession in 
a “real world” case we may encounter and must caution our clients that just because an acquaintance of theirs 
successfully claims to have taken a position on a return and “survived exam” that does not mean that the position 
reflects the law. 

SECTION: 108 
VALUE OF CALPERS PENSION NOT INCLUDED IN CALCULATION OF INSOLVENCY 

Citation: Schieber v. Commissioner, TC Memo 2017-32, 2/9/17 

The general rule is that income from the cancellation of debt is included in a taxpayer’s gross income. 
[IRC §61(a)(12)]  However, IRC §108 provides various exclusions from income for cancellation of debt if certain 
requirements are met.  One of those exclusions, found at IRC §108(a)(1)(B), provides for excluding from income 
cancellation of debt to the extent the taxpayer is insolvent at the time the debt is discharged. 

The taxpayers in the case of Schieber v. Commissioner, TC Memo 2017-32 argued that they were insolvent at 
the time GMAC Mortgage had cancelled debt of $448,671.  The debt was secured by a piece of property (the 
Stockdale Highway property) that was not the taxpayer’s principal residence.   

They excluded $30,076 of that amount, representing accrued interest on the debt, because they had never 
claimed a deduction for that interest.  They argued that this was excludable under §108(e)(2), which provides 
no income is realized from cancellation of debt “to the extent that payment of the liability would have given rise 
to a deduction.”1 

                                                      
1 The opinion does not comment on the question of how a deduction would have been allowed had they paid 
this debt.  All we know for sure is that the property wasn’t their principal residence and it does not appear 
that the IRS challenged the taxpayers on this part of their exclusion at trial. 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11118


 4 
 

The Schieders computed that they were insolvent at the time of the discharge by $346,418, so they also excluded 
that amount from income.  So, in the end, they reported as taxable $72,178 of the amount discharged. 

The IRS argued that their calculation of their solvency was in error, because they had included no amount for 
the value of the defined benefit pension being paid by CalPERS they were receiving payments from.  The 
taxpayers had a joint and survivor annuity being paid to them of over $5,000 per month when the debt was 
discharged, which had increased (based on annual cost of living adjustments) to over $5,700 by May 2015. 

While the Schiebers were receiving the payments, they did not have the right to convert their interest into a lump-
sum amount, assign their interest, sell the interest, borrow against the interest or borrow directly from the 
CalPERS plan. 

The taxpayers had conceded that if they were required to include their interest in the pension plan in the 
calculation of insolvency that they were not insolvent the entire $418,596 should have been included in income.  
They did concede at trial to a revaluation of some other figures in their calculation of insolvency, so if the pension 
was not included in the calculation of insolvency they would be insolvent to the extent of $293,308 immediately 
prior to the discharge and able to exclude that amount. 

Thus, the only issue before the Court was whether or not the pension had to be included in this calculation. 

The Court first looked at prior case law to determine how insolvency had been defined and noted: 

Section 108(d)(3) provides that a taxpayer is insolvent if, immediately before the cancellation of debt, 
the taxpayer’s liabilities exceeded the fair market value of the taxpayer’s assets. The word “assets” is 
not defined by the Internal Revenue Code. Carlson v. Commissioner, 116 T.C. 87, 93 & n.6 (2001). In 
Carlson v. Commissioner, 116 T.C. at 104-105, we held that an asset exempt from creditors could still 
be an asset under section 108(d)(3) because even an asset exempt from creditors can give the taxpayer 
“the ability to pay an immediate tax on income” from the canceled debt. 

The taxpayer argued that they shouldn’t have to include the value of the defined benefit plan interest in income 
because of the restrictions on accessing those funds in their case.  They argued: 

…[T]he Schiebers contend that they could not use their interest in the pension plan to immediately pay 
a tax liability because they were entitled only to monthly payments under the plan and could not convert 
their interest in the plan to a lump-sum cash amount, sell the interest, assign the interest, borrow against 
the interest, or borrow from the plan. 

The IRS argued that this is wholly irrelevant with regard to whether it must be valued and treated as an asset for 
purposes of the insolvency calculation.  The IRS: 

…argues that the Schiebers’ right to receive monthly payments causes their interest in the plan to be 
considered an asset. In its view, the lack of any other rights does not matter. 

However, the Court adopts the Carlson test literally by focusing on the tax deferral nature of the Section 108 
exclusion.  Taxpayers are required to reduce the basis of asset they hold (at least to some extent) when the 
insolvency exclusion applies, resulting in, in most cases, simply delaying when the tax will be paid, either through 
reduced depreciation deductions over time, larger gains when the assets are disposed of or reduced losses at 
disposition. 

The Court therefore states: 

But the test in Carlson v. Commissioner, 116 T.C. at 104-105, is whether the asset gives the taxpayer 
the ability to pay an “immediate tax on income” from the canceled debt—not to pay the tax gradually 
over time. In Carlson, we held that a commercial fishing license could be an asset because the license 
could be used, in combination with other assets, to immediately pay the income tax on canceled-debt 
income. Id. By contrast, the Schiebers’ interest in the pension plan cannot be used to immediately pay 
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the income tax on canceled- debt income. Therefore, we hold that the Schiebers’ interest in the pension 
plan is not an asset within the meaning of section 108(d)(3). 

Interestingly, this view of the pension rights (the ability to make them taxable immediately) seems at odds with 
the position the Court took in the 2012 case of Shepherd v. Commissioner, TC Memo 2012-212 where the Court 
forced inclusion as an asset the amount at least equal to the value the taxpayer could have borrowed from the 
plan.  Although clearly that amount would have been available to pay the debt, it would not have given the 
taxpayer the “right to pay an immediate tax on income” which was the standard used in this case.  However, in 
that case Mr. Shepherd had not produced evidence with regard to how much he could have valued, so the Court 
pointed out in a footnote that it wasn’t taking the position that was the value of the asset—rather, it held that 
since he had failed to establish the value of that asset, along with others involved in the calculation of insolvency, 
he had not carried his burden. 

SECTION: 151 
COURT HOLDS GRANDMOTHER DID NOT HAVE RIGHT TO CLAIM GRANDCHILDREN 
DESPITE FINDING THE DECISION IN NO WAY COULD BE CALLED JUST 

Citation: Smyth v. Commissioner, TC Memo 2017-29, 2/7/17 

In the case of Smyth v. Commissioner, TC Memo 2017-29 it seems everyone believed that the just result would 
have been to allow the taxpayer to keep the refund she had received that was now at risk due to actions of her 
less than responsible (or apparently wholly honest) son. 

The IRS pointed out at trial that it did not defend the justice of the result it was seeking.  Ms. Smyth was assisted 
by counsel who volunteered to help generally at calendar call, was moved by her testimony and entered an 
appearance for her after trial.  The judge deciding the case also noted that it is impossible to accept the result 
the IRS sought in the case was just—that is, “to send money meant to help those who care for small children to 
someone who spent it on drugs instead.” 

But, in the end, the Court agreed with the IRS that the law itself allowed for no other result, forcing a poor 
grandmother to face a tax bill of over $5,000 after the Court found her son went back on his word and filed a tax 
return claiming the child to obtain money he spent on drugs. 

Ms. Smyth’s basic situation was explained by the Court as follows: 

Smyth is a certified nursing assistant who lives in El Paso, Texas. For all of 2012 Smyth’s adult son, his 
wife, and their two young children, who were then 2 and 4 years old, lived with Smyth in her home. The 
children, J.H.K.S. and J.H.Y.S.,2 are Smyth’s grandchildren. Smyth’s job is hard, and it does not pay 
much. But with her wages and Social Security benefits, Smyth had a higher adjusted gross income than 
either her son or his wife. And in 2012 she provided all the financial support for the household because 
her son “did not work, and he was into dealing drugs” while his wife “stayed home and took care of the 
babies.” 

When the time came to file the tax returns, her son told his mother to claim the children on her return.  As the 
Court noted: 

Smyth timely filed her 2012 income tax return claiming J.H.K.S. and J.H.Y.S. as her dependents after 
her son told her that he and his wife were not going to file and that she should try to get back some of 
the money she had spent supporting his family. 

Under the law this would be an acceptable result.  Although parents generally will win the tie-breaker and be 
deemed to be the party that must claim the qualifying child, an exception exists that Ms. Smyth would have 
qualified for had her son truly not claimed the child: 

..[I]f the children’s parents do not claim them, then another taxpayer may claim the children as her 
“qualifying children” if that taxpayer has a higher adjusted gross income than either parent. Sec. 
152(c)(4)(C). 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11112
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As the Court noted: 

We do have Smyth’s own testimony, and we did believe her when she said that she didn’t know her son 
and his wife had filed their own 2012 return claiming J.H.K.S. and J.H.Y.S. as their “qualifying children.” 
We also believe her when she said that she would never have claimed her grandchildren as her own 
“qualifying children” if she thought her son had done so too. But this is evidence of her own honesty and 
good faith; it is not enough proof that her son didn’t say one thing and do another. 

And, as the Court noted, it did find that it was most likely her son had gone ahead and filed a return claiming the 
children, noting: 

We have to find that it is more likely than not that Smyth’s son and his wife did indeed file an orig inal 
2012 return on which they claimed J.H.K.S. and J.H.Y.S. as their “qualifying children.” The IRS has a 
program that automatically flags returns for further investigation if it notices (by searching for duplicate 
Social Security numbers) that more than one taxpayer has claimed the same “qualifying child.” It’s 
therefore highly likely that Smyth’s return was chosen for review because her son and his wife had 
already filed an original 2012 return on which they claimed J.H.K.S. and J.H.Y.S. Smyth also testified 
that her son admitted he filed a return in order to get the refund “for his drugs,” and prepared an amended 
return presumably to correct his previously filed original return. Both support our finding that Smyth’s 
son and his wife filed an original 2012 return. 

But, as the Court noted, the son prepared an amended return—so shouldn’t that have solved the problem?  Well 
it could have except the Court found that the son had not actually completed the steps necessary to truly file an 
amended return. 

The problem is that you can’t just hand an amended return to any IRS employee, including one involved in the 
case.  Rather it must be filed in accordance with the IRC.  The Court notes: 

The Code doesn’t define the word “file”, but section 6091 helps us. That section says that a taxpayer 
must file her income tax return in the internal revenue district where she resides or at the service center 
for that same district. Sec. 6091(b)(1)(A). Most taxpayers also have to file any amended return with the 
correct service center. Sec. 1.6091-2(e)(1), Income Tax Regs. A taxpayer who wants to file an amended 
return does not have to mail it to the IRS. He can hand carry it and turn it in to “any person assigned the 
responsibility to receive hand-carried returns in the local Internal Revenue Service office.” Id. para. 
(d)(1); see also sec. 301.6091-1(c), Proced. & Admin. Regs. (defining “hand carried”). 

Ms. Smyth’s problem is that IRS counsel is not a person assigned the responsibility to receive hand-carried 
returns.  The opinion continues: 

It is undisputed that Smyth’s son and his wife prepared an amended 2012 return. Smyth claims that they 
“filed” this amended return when a copy was delivered by their return preparer to the Commissioner’s 
counsel. That’s a problem for Smyth here, because we have already mentioned in another case that 
“hand delivery of a return to counsel for respondent does not constitute the filing of that return.” 
Quarterman v. Commissioner, T.C. Memo. 2004-241, 2004 WL 2361672, at *3 n.6. Here the problem is 
that the Commissioner’s counsel is neither the service center that serves taxpayers living in El Paso nor 
a person that the IRS has assigned to receive returns for the local IRS office. Therefore, we have to find 
that the amended return was not properly “filed” and cannot be the basis for a claim that Smyth’s son 
and his wife gave up their right to claim J.H.K.S. and J.H.Y.S. as their “qualifying children.”  

The Court goes on to note that giving an amended return to various other parties does not count as filing either: 

Quarterman is not the only case like this. In Espinoza v. Commissioner, 78 T.C. 412 (1982), we found 
that delivery of a return to an IRS agent did not amount to the filing of the return. And in Friedmann v. 
Commissioner, T.C. Memo. 2001-207, 2001 WL 883222, at *7, aff’d, 80 F. App’x 285 (3d Cir. 2003), we 
held that “the revenue agent was not the prescribed place for filing.” This Court has even held that a 
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return mailed to the wrong service center is not officially filed unless and until it is received by the correct 
service center. See Winnett v. Commissioner, 96 T.C. 802, 808 (1991). 

The Court found that since the son and his wife had never relinquished their right to claim the children, the 
grandmother must be denied the children—and, as well, denied the earned income credit and the child tax 
credits that would have been available to her had the parents not claimed the children. 

An important point to note in this case is the very technical rules the Court looked to when determining a return 
had not been filed, and the list of parties to whom delivery will not count as hand filing.  Remember that the Court 
specifically held that giving a return to any of these parties will not be deemed a proper filing: 

 Revenue agents 

 IRS counsel 

 A service center other than the one designated for the taxpayer to file his/her return. 

If, in fact, it’s important to get an amended return filed during an examination the taxpayer needs to assure the 
document is delivered to an authorized party—it can’t simply be dropped on the agent’s desk and count as filed. 

SECTION: 6013 
HUSBAND NOT ALLOWED TO SIGN JOINT RETURN ON WIFE'S BEHALF WHERE HE 
CLAIMED HER MENTAL ILLNESS RENDERED HER DECISION TO FILE SEPARATELY  VOID 

Citation: Moss v. Commissioner, TC Memo 2017-30, 2/8/17 

What do you do about filing a joint return if your spouse refuses to sign the return and insists on filing married 
filing separate?  Generally you are out of luck and must file married filing separate.  But in the case of Moss v. 
Commissioner, TC Memo 2017-30 the taxpayer contended that his spouse wasn’t competent to file a return and 
that he should be allowed to sign the return on her behalf. 

The Tax Court outlined the situation as follows: 

Mrs. Moss apparently insisted on filing a separate return in April 2009 because she believed she was 
entitled to a theft loss deduction. Petitioner believes that Mrs. Moss’ mental illness, for which she was 
hospitalized in 2005 and 2006, left her highly suggestible to news programs covering the “Madoff fraud” 
and led to the delusion that she had lost $350,000 in 2008. In fact, she had no investments affected by 
the Madoff fraud. By this time, petitioner believed he served a guardianship function for his wife because 
a condition of her hospital release in 2006 was that she live with him. To avoid worsening the rift in their 
relationship caused by her hospitalization, however, petitioner did not seek any official status as a 
conservator, holder of a power of attorney, or guardian of his wife. It was not until August 2013 that a 
Connecticut probate court placed Mrs. Moss into a conservatorship, appointing her daughters as 
conservators. 

Mrs. Moss went ahead with her plan to file a separate return, although the return had more than a few issues 
with it, resulting in IRS adjustments: 

In her separately filed return Mrs. Moss checked the "Married filing separately" box. She reported 
$17,571 in Social Security and taxable interest income, total tax of $1,157, and total payments of 
$10,156 of unknown source and without instruction as to the overpayment. The entry for “amount applied 
from 2007 return” was left blank. The return also included a Form 4684, Casualties and Thefts, showing 
$350,000 in losses. Mrs. Moss reported the result of the Form 4684 calculation on her Schedule A, 
Itemized Deductions, but claimed only $9,000 in itemized deductions. The filing of a separate return was 
a significant departure for Mrs. Moss; the 2008 tax year was the only instance, from 1966 to 2011, in 
which she filed a separate return. 

http://www.ustaxcourt.gov/USTCInOP/OpinionViewer.aspx?ID=11099
http://www.ustaxcourt.gov/USTCInOP/OpinionViewer.aspx?ID=11099
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The IRS accepted Mrs. Moss' return but apparently few, if any, of its figures. The IRS assessed $738 in 
tax and recognized no credits or payments. After receiving no payments, the IRS levied on Mrs. Moss' 
Social Security payments to satisfy her balance. 

Mr. Moss, deciding that his wife’s mental illness was preventing her from being competent in the area, filed a 
joint return for the same year.  He also sought to put the IRS on notice about the matter: 

..[A]ttached to it [the joint return] a letter stating that his wife is seriously mentally ill, that the Internal 
Revenue Service (IRS) should disregard all information she sends, and that the return included her 
income for 2008 as well as his. Petitioner did not attach any power of attorney that would authorize him 
to act on behalf of his wife. Mrs. Moss never submitted to respondent any consent for petitioner to file 
the 2008 return for her. 

Per Reg. §1.6013-1(a)(2) a joint return must be signed by both spouses in most cases.  The Tax Court outlines 
the only two exceptions to that requirement: 

There are, however, two circumstances in which a return may be accepted as jointly filed even though 
it is signed only by one spouse: when a taxpayer acts as an authorized agent for his or her spouse, sec. 
1.6061-1(a), Income Tax Regs., and when there is sufficient evidence that, despite the lack of a 
signature, the spouse consented to filing jointly, Estate of Campbell v. Commissioner, 56 T.C. 1, 12 
(1971); Strong v. Commissioner, T.C. Memo. 2001-103, 2001 WL 436125. 

IRC §6012(b) provides authorizing for filing by an authorized agent if a taxpayer is unable to file a return.  The 
Court notes that “[d]isease, illness, or continuous absence from the United States are all reasons for which a 
person may be unable to make a return. Sec. 1.6012-(a)(5), Income Tax Regs.”  But even in such a case, the 
provisions of Reg. §1.6012-1(a)(5) regarding an authorized agent must be complied with. 

The Court continues: 

These provisions require that the return be accompanied by (1) an IRS Form 2848, Power of Attorney 
and Declaration of Representative, or, a power of attorney authorizing the agent to represent the 
taxpayer in making, executing, or filing the return; (2) a statement signed by the spouse who is signing 
the return confirming that the incapacitated spouse consents to the signing of the return; or (3) a request 
for permission from, and determination made by, the appropriate IRS district director that good cause 
exists for permitting an agent to submit the return. Sec. 1.6012-1(a)(5), Income Tax Regs. 

Mr. Moss did not fulfill any of the criteria in question to sign and file the return as the authorized agent of his 
spouse. 

The first problem is that Mr. Moss did not show she was unable to file a return for 2008: 

Petitioner contends that his wife could not file a valid return because of her mental illness. However, a 
person's previous commitment to a hospital and a spouse’s assertion of mental illness are not sufficient 
to invalidate an individual’s right to file his or her own return. See Conn. Gen. Stat. Ann. secs. 1-43 
(West 2007), 1-54(West 1965) (repealed 2016), 45a-670 (West 2014), 45a-677 (West 2014). But see 
Rev. Rul. 56-22, 1956-1 C.B. 558. The conservatorship order issued over four years after the return was 
filed does not satisfy petitioner’s burden to prove that his wife was incapable of filing her own return in 
April 2009. 

As well, even if she had been incapable of filing a return for 2008, Mr. Moss did not show that he was an 
authorized agent.  He did not submit a Form 2848 or other power of attorney to the tax return.  The opinion 
continues: 

Petitioner did not file a statement confirming that Mrs. Moss consented to the signing of the return. 
Indeed, he filed a statement that she refused to sign the return. At the time of the filing of the return, it 
appears no one other than Mrs. Moss had the authority to file a return on her behalf. See Conn. Gen. 
Stat. Ann. secs. 1-43, 1-54, 45a-670, 45a-677; sec. 1.6012-3(b)(3), Income Tax Regs. Mrs. Moss was 
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eventually placed in a conservatorship, but this occurred over four years after the filing of the return in 
issue. Additionally, Mrs. Moss’ daughters, not petitioner, were appointed as her conservators. 

Absent filing on behalf of his spouse as an authorized agent, the only other option open to find a joint return had 
been properly filed when only one spouse signs the return is to show that the spouses intended to file a joint 
return.  This can be found even where the non-signing spouse contends later that they did not intend to do so, 
if the actions of the non-signing spouse indicate that they had gone along with the joint filing. 

The Court explains that situation by citing the Strong case: 

In Strong, the Court found that such an intent existed when there was a history of the husband's signing 
for his wife; the pattern continued even after the taxpayers separated; the wife provided the husband 
with her Forms W-2, Wage and Tax Statement, so that he could prepare the joint return; and she did 
not file a separate return until years after the joint return had been filed and accepted. Strong v. 
Commissioner, 2001 WL 436125, at *11. 

However this case’s facts were not like those in Strong.  Although there was a long pattern of filing joint returns 
(every year except the one in question), Mrs. Moss had made it clear she did not want to file a joint return and, 
in fact, had actually filed a separate return (albeit, admittedly one that had significant flaws).   

Under the circumstances the Court found that, under the law, the IRS had properly determined that Mr. Moss’s 
filing status was that of married filing separately. 

SECTION: 6081 
CALENDAR YEAR C CORPORATIONS TO BE GRANTED SIX MONTH, RATHER THAN FIVE 
MONTH, EXTENSIONS WHEN FLING FORM 7004 

Citation: Instructions to Form 7004, IRS website  posting "6-Month Extension Period for Calendar 
Year C Corporations", 2/8/17 

The IRS clarified on its website (6-Month Extension Period for Calendar Year C Corporations) that the agency 
has exercised its authority under IRC §6081(a) and will grant calendar year C corporations that timely file a Form 
7004 a six-month extension of time to file their calendar year tax return.  Thus, the extended due date for such 
corporations will move to October 15 instead of the originally scheduled September 15 due date.  The revised 
due dates are reflected in revised instructions for Form 7004 that the IRS has posted. 

The Surface Transportation and Veterans Health Care Choice Improvement Act of 2015 had modified the due 
dates and extended due dates for various entities, effective for tax years beginning in 2016.  For C corporations 
the original due of such returns were generally pushed back one month, which would also serve to push back 
the extended due date by one month. 

However, since the federal government’s fiscal year ends in September, Congress enacted special rules to apply 
for ten years to keep September regular and extended due dates for certain C corporations from moving to 
October.  Per the law, the original due dates for June 30 fiscal year C corporations will remain at September 15 
for tax years beginning before January 1, 2026.   

As well, the extended due date for calendar year C corporations was scheduled to remain at September 15 by 
limiting the extension to five months for such corporations for tax years beginning before January 1, 2026. 
[IRC §6081(b)]   

The IRS action negates that provision by granting a six month extension for those calendar year C corporations.  
The IRS relies on the broad grant of authority given to it under IRC §6081(a) which provides: 

(a) General rule 

The Secretary may grant a reasonable extension of time for filing any return, declaration, statement, or 
other document required by this title or by regulations. Except in the case of taxpayers who are abroad, 
no such extension shall be for more than 6 months. 

https://www.irs.gov/uac/rda-2017-02-08-2016-form-7004
https://www.irs.gov/pub/irs-prior/i7004--2016.pdf
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The IRS ruling does not affect the other extended due date modification found in IRC §6081(a).  June 30 fiscal 
year C corporations will be granted seven month extensions of time to file their returns if they timely file Form 
7004 to September 15. 

SECTION: 6694 
PREPARER FAILED TO EXERCISE PROPER DUE DILIGENCE IN FAILING TO SEEK 
ADDITIONAL SUPPORTING EVIDENCE OF BUSINESS INCOME 

Citation: Foxx v. United States, U.S. Court of Federal Claims, No. 1:15 -cv-01266, 2/7/17 

In the case of Foxx v. United States, U.S. Court of Federal Claims, No. 1:15-cv-01266 the IRS had assessed a 
penalty against a tax preparer, claiming he had failed to exercise proper due diligence in reporting over $18,000 
from an auto detailing business that caused a taxpayer to qualify for the earned income tax credit.  When the 
IRS examined the taxpayer’s return, the taxpayer admitted she had no such business and, thus, was not eligible 
to have received the credit. 

The IRS had assessed a penalty against Dr. Foxx under IRC §6694(b) for “willful or reckless conduct” in 
preparing the tax return.  Dr. Foxx argued that he has simply relied upon the representations of the taxpayer 
about her income.  So the key question became whether Dr. Foxx’s actions were sufficient to show an exercise 
of proper due diligence. 

Under IRC §6694(b) a preparer is subject to penalty for willful or reckless conduct if: 

 The preparer prepared a return or claim for refund; 

 There existed an understatement of tax on that return or claim; and 

 The underpayment was due to conduct which was either 

o A willful attempt in any manner to understate the liability for tax on the return or claim, or 

o A reckless or intentional disregard of rules or regulations. 

The basic facts begin with the following description provided by the Court, as well as the beginning of the different 
stories that would be given by the client and the preparer: 

Ms. Bryant brought her W-2, which indicated that she had received a total of $15.51 in 2007 from a brief 
employment at Busch Gardens, and information regarding her children. Bryant Decl. ¶ 3. She did not 
bring any documents indicating additional income. Id.; James Dep. at 24:20-24. According to Ms. Bryant 
and Mr. James, Dr. Foxx told Ms. Bryant that she could nonetheless receive a tax refund if she reported 
additional income from a business. Bryant Decl. ¶ 4; James Dep. at 17:9-22.3 

Dr. Foxx disagreed with the claim of the client and her friend who accompanied her that he had suggested she 
should show additional business income. 

The Court continues: 

Ms. Bryant applied for and received a business license for auto detailing, and returned to Dr. Foxx's 
office that same day with the license. Bryant Decl. ¶¶ 4-5; James Dep. at 15:16-24, 31:3 to 32:6. Dr. 
Foxx then prepared Ms. Bryant's tax return and reported $18,288 in business income from Ms. Bryant's 
purported auto-detailing business. See Def.'s Cross-Mot. Ex. 1, Ex. 9. As a result, Ms. Bryant qualified 
for earned income tax credits and received a refund of $2,577 from the IRS. Def.'s Cross-Mot. Ex. 1, 
Ex. 6. Ms. Bryant paid Dr. Foxx $169 as a tax preparation fee. Def.'s Cross-Mot. Ex. 9. 

As the Court points out, the first two requirements for a penalty under IRC §6694(b) are met, as Dr. Foxx 
prepared the return and there was an understatement of tax on that return.  So the question boiled down to 
whether Dr. Foxx’s conduct met the requirements of being either willful or reckless, leading to the 
understatement. 

https://ecf.cofc.uscourts.gov/cgi-bin/show_public_doc?2015cv1266-19-0
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The taxpayer and her friend claimed that Dr. Foxx had been the person to come up with the false business 
income.  Dr. Foxx disputed that point, claiming that the client had claimed to have such a business with the 
income he reported on the return. 

The Court found it didn’t need to decide which party was telling the truth in this case, as it found Dr. Foxx 
intentionally or recklessly disregarded the due diligence rules in place for preparers when a taxpayer claimed 
the earned income credit.   

The Court noted: 

Even if the court were to adopt Dr. Foxx's account of the event, accepting that he possessed a good 
faith belief that Ms. Bryant had an auto-detailing business, Dr. Foxx intentionally or recklessly 
disregarded tax preparer rules and regulations. Under the applicable Treasury regulation in effect in 
2008, Dr. Foxx was required to perform due diligence before filing Ms. Bryant's tax return for earned 
income tax credits. See 26 C.F.R. § 1.6695-2 (2008). This due diligence included an obligation to “make 
reasonable inquiries if the information furnished to, or known by, [Dr. Foxx] appear[ed] to be incorrect, 
inconsistent, or incomplete.” Id. § 1.6695-2(b)(3) (2008). Dr. Foxx stated that he received training in 
preparing tax returns and that he required substantiation of reported business income from his clients. 
Def.'s Cross-Mot. Ex. 15 (Foxx Dep. at 106:3 to 109:8, 129:1-22). But in reporting more than $18, 000 
for Ms. Bryant's purported auto detailing business, Dr. Foxx did not examine any bank statements, 
business expense receipts, or business ledgers. He instead relied upon Ms. Bryant's business license, 
obtained the same day Dr. Foxx filed Ms. Bryant's return, and two pages of notes written by Dr. Foxx 
that outlined expenses associated with the business. See Def.'s Cross-Mot. Ex. 9.5 Dr. Foxx argued 
before the IRS that his reliance on Ms. Bryant's alleged statements regarding her business was 
reasonable because Ms. Bryant otherwise would have only earned approximately $15 in 2007 based 
on the W-2 she provided to Dr. Foxx. Id. Such an argument is misplaced; Ms. Bryant's financial situation 
did not relieve Dr. Foxx of his obligation to make reasonable inquiries into any auto detailing business 
purportedly conducted by Ms. Bryant after she did not provide adequate documentation. His failure to 
do so was an intentional or reckless disregard of relevant Treasury Regulations. 

The Court therefore found that the IRS was justified in imposing the penalty on Dr. Foxx. 

Advisers should take heed that Congress, in the Protecting Americans from Tax Hikes Act of 2015, expanded 
these due diligence rules to cover any returns claiming the American opportunity tax credit or the child tax credit.  
Presumably a similar level of inquiry into a taxpayer’s circumstance would be required in the case of such claimed 
credits or a preparer may face a penalty under §6694(b). 
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