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SECTION: SECURITY 
YET ANOTHER PHISHING EMAIL WARNING FROM THE IRS 

Citation: IRS News Release IR-2017-39, 2/17/17 

A new warning has been issued by the IRS to tax preparers regarding fake emails in News Release IR-2017-
39.  The phishing email arrives with a subject of “Access Locked” and seeks to take advantage of preparers who 
may have run into security procedures added this year in their software where too may failed attempts results 
in—denied access. 

Phishing emails are often designed with the understanding that users are most likely to open and act on emails 
without thinking if the context makes sense with regard to a user’s current situation.  One standard security 
procedure that has been added to most tax software is to lock users out after a certain number of failed attempts 
to access the software.  Such lock outs also will be used on related web sites (such as those used for electronic 
filing of returns in certain software). 

If a user has experienced a lock out just prior to receiving one of these emails, the user may be easily tricked 
into giving his/her information. 

The IRS gives the following details about this fraudulent email: 

The scam email comes with the subject line, “Access Locked.” It tells recipients that access to their tax 
prep software accounts has been “suspended due to errors in your security details.” The scam email 
asks the tax professional to address the issue by using an “unlock” link provided in the email. 

However, the link will take the tax professional to a fake web page, where they are asked to enter their 
user name and password. Instead of unlocking accounts, the tax professionals actually are inadvertently 
providing their information to cybercriminals who use the stolen credentials to access the preparers’ 
accounts and to steal client information. 

Unfortunately the IRS’s advice on this topic isn’t terribly helpful since it fails to deal with the “this email makes 
sense in context” problem.  That advice in the news release reads: 

The Security Summit partners, which includes the IRS, state tax agencies and the nation’s tax 
community, remind tax professionals and taxpayers to never open a link or an attachment from a 
suspicious email. These scams can increase during the tax season. 

Since an email that happens to arrive at a time to cause it to make sense in context won’t be a “suspicious 
email.”  For that matter, very few people would open an email and click through the links if they felt it was 
“suspicious.”  Rather, advisers will fall for this specifically when an email arrives that, due to the context of the 
situation, simply does not appear suspicious. 

The only safe action is to avoid clicking on links in emails in the first place and to treat all attachments (even 
those that claim to come from a client or colleague) as potentially dangerous. 

SECTION: 408A 
SIXTH CIRCUIT PANEL FINDS IRS CANNOT USE SUBSTANCE OVER FORM TO 
RECHARACTERIZE DISC-ROTH IRA STRUCTURE 

Citation: Summa Holdings Inc. v. Commissioner, No. 16 -1712, CA6 , 2/16/17 

A Sixth Circuit panel in the case of Summa Holdings Inc. v. Commissioner, No. 16-1712, CA6 reversed the Tax 
Court in a case involving transactions involving a Domestic International Sales Corporation (DISC) and a Roth 
IRA should be recharacterized as being a method of making impermissibly large contributions to the Roth IRA.   

The case concludes by noting: 

The last thing the federal courts should be doing is rewarding Congress’s creation of an intricate and 
complicated Internal Revenue Code by closing gaps in taxation whenever that complexity creates them. 

https://www.irs.gov/pub/irs-news/ir-17-039.pdf
https://www.irs.gov/pub/irs-news/ir-17-039.pdf
http://www.opn.ca6.uscourts.gov/opinions.pdf/17a0037p-06.pdf
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The panel specifically was highly skeptical generally of the use of the substance over form doctrine to address 
what might appear to be unintended consequences of Congressional action. 

The third paragraph of the opinion makes this clear, stating: 

Each word of the “substance-over-form doctrine,” at least as the Commissioner has used it here, should 
give pause. If the government can undo transactions that the terms of the Code expressly authorize, it’s 
fair to ask what the point of making these terms accessible to the taxpayer and binding on the tax 
collector is. “Form” is “substance” when it comes to law. The words of law (its form) determine content 
(its substance). How odd, then, to permit the tax collector to reverse the sequence—to allow him to 
determine the substance of a law and to make it govern “over” the written form of the law—and to call it 
a “doctrine” no less. 

The panel immediately goes on to hold that neither the IRS nor the courts have such authority.  Rather, the 
opinion holds that if the result is not what Congress intended (which, the panel concedes, may very well be the 
case) it is up to Congress to remedy the matter. 

The panel first explains the basics of a DISC: 

Congress designed DISCs to incentivize companies to export their goods by deferring and lowering their 
taxes on export income. Here’s how the tax incentives work. The exporter avoids corporate income tax 
by paying the DISC “commissions” of up to 4% of gross receipts or 50% of net income from qualified 
exports. The DISC pays no tax on its commission income (up to $10,000,000), 26 U.S.C. §§ 991, 
995(b)(1)(E), and may hold onto the money indefinitely, though the DISC shareholders must pay annual 
interest on their shares of the deferred tax liability, id. § 995(f). Once the DISC has assets at its disposal, 
it can invest them, including through low-interest loans to the export company. See 26 C.F.R. § 1.993-
4. Money and other assets in the DISC may exit the company as dividends to shareholders. 

The dividends are not protected from tax, but it does eliminate the double taxation of such income that otherwise 
would arise in this setting. 

It did not take long for individuals to notice that if a tax-exempt entity held the shares that the dividends would 
not be subject to a tax.  If a regular IRA held the DISC there would eventually be a tax paid when the beneficiary 
took a distribution, but that date could be very far in the future. 

But in 1989 Congress plugged that hole by enacting IRC §995(g) which required tax-exempt entities to pay an 
unrelated business income tax on such dividends, which is imposed at the corporate tax rate.  A traditional IRA 
no longer looked nearly as appealing as the holder of DISC shares since it would pay a tax internally, and then 
the beneficiary would later pay tax yet again on the funds when a distribution was taken. 

However, eight years later (in 1997) Congress created a new form of IRA (the Roth IRA) where the tax on the 
distribution to a beneficiary would no longer apply if certain requirements were met.  Now the math again began 
to look promising if a Roth IRA (rather than a traditional IRA) holds the shares. 

As the panel continues: 

At this point, one can begin to see why the owner of a Roth IRA might add shares of a DISC to his 
account. The owner of a closely held export company could transfer money from the company to the 
DISC, as the statute encourages, and pay some (or all) of that money as a dividend to its shareholders, 
allowing the money to enter the Roth IRA and grow there. The IRA account holder, it is true, would have 
to pay the high unrelated business income tax—here roughly 33%—when the DISC dividends go into 
the IRA. But once the Roth IRA receives the money, the account holder could invest it freely without 
having to pay capital gains taxes on increases in the value of each share or incomes taxes on the 
dividends received—just like other Roth IRA owners who buy shares of stock in companies that generate 
considerable dividends and rapid growth in share value. As with all Roth IRAs, the owner would not 
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have to pay any individual income or capital gains taxes when the assets leave the account after he hits 
the requisite retirement age. 

Given that contributions to Roth IRAs are capped (the amount was $5,000 in 2008, the year in dispute) and once 
an individual’s income exceeds certain levels eliminated, the DISC appears to offer an option to push a much 
larger amount of funds into the Roth IRA by paying commissions to a DISC owned by Roth IRA, which then can 
pay out dividends which the Roth IRA can then invest as it wishes. 

The IRS, though, argues that this result is not what Congress intended and claims that it should be able to 
restructure the transaction based on “substance over form” in this case.  That is true even though the IRS agrees 
that DISCs were designed by Congress to receive tax free commissions from related organizations and Roth 
IRA were designed to provide tax free income streams to their beneficiaries.  

As the panel outlined the IRS’s view: 

That leaves the Commissioner to invoke another, distinct version of the substance-over-form doctrine. 
When two potential options for structuring a transaction lead to the same end and the taxpayers choose 
the lower-tax path, the Commissioner claims the power to recharacterize the transactions as the higher-
taxed equivalents. It’s not that the transactions don’t have economic substance (they do) or that the 
Code forbids them (it doesn’t). Instead, the Commissioner simply stipulates that the “real” transaction is 
the higher-taxed one, and that the lower-taxed route, often the more complex of the two, is a mere 
“formality” he can freely disregard. The Commissioner claims the right to assert this power against “any 
given transaction[,] based on [the] facts and circumstances” of the arrangement. Appellee’s Br. 63. That 
is a much broader (and more worrisome) version of the doctrine. 

The panel does go on to note that some support for this idea can be read into Justice Black’s opinion in the 1945 
case of Commissioner v. Court Holding Co., and even that some cases emanating from the Sixth Circuit have 
suggested that Court Holding should be read broadly to allow such recasting of transactions. 

But the panel takes the position that the substance over form doctrine should not apply if the only objection is 
that it saves taxes.  As the panel states: 

The substance-over-form doctrine, it seems to us, makes sense only when it holds true to its roots—
when the taxpayer’s formal characterization of a transaction fails to capture economic reality and would 
distort the meaning of the Code in the process. But who is to say that a low-tax means of achieving a 
legitimate business end is any less “substantive” than the higher-taxed alternative? There is no “patriotic 
duty to increase one’s taxes,” as Judge Learned Hand memorably told us in the case that gave rise to 
the economic-substance doctrine. Helvering v. Gregory, 69 F.2d 809, 810 (2d Cir. 1934). “Any one may 
so arrange his affairs that his taxes shall be as low as possible; he is not bound to choose that pattern 
which will best pay the Treasury.” Id. If the Code authorizes the “formal” transactions the taxpayer 
entered into, then “it is of no consequence that it was all an elaborate scheme to get rid of income taxes.” 
Id.; see also David P. Hariton, Sorting Out the Tangle of Economic Substance, 52 Tax Law. 235, 236-
41 (1999). 

The Court goes on to find that this transaction fails to be one where the IRS has the right to restructure the 
transaction: 

The Commissioner’s effort to reclassify Summa Holding’s transactions as dividends followed by Roth 
IRA contributions does not capture economic reality any better than describing them as DISC 
commissions followed by dividends to the DISC’s shareholders. In what way is this “substantively” a 
contribution? Sure, the transaction in one sense looks like a Roth IRA contribution given the flow of 
money through the DISC and into the IRAs. But on balance the transaction looks even more like what it 
was—DISC commissions followed by dividends to the Roth IRAs. This is not a case where the taxpayers 
followed a “devious path” to a certain result in order to avoid the tax consequences of the “straight path,” 
as in Kluener and Aeroquip-Vickers. See Minn. Tea Co., 302 U.S. at 613. Both paths involve two 
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straightforward steps: a disbursement from Summa Holdings (to either the DISC or the Benensons) 
followed by a transfer to the Roth IRAs (either as a dividend or a contribution). 

The Court also indicates that it’s irrelevant that the parties intended this structure to work around the contribution 
limits, stating: 

When the Commissioner says that the transaction amounted in substance to a Roth IRA contribution, 
all he means is that the purpose of the transaction was to funnel money into the Roth IRAs without 
triggering the contribution limits. True enough. But the substance-over-form doctrine does not authorize 
the Commissioner to undo a transaction just because taxpayers undertook it to reduce their tax bills. 

The panel then goes on to hold that if this result is not what Congress intended, Congress needs to fix it: 

If Congress sees DISC-Roth IRA transactions of this sort as unwise or as creating an improper loophole, 
it should fix the problem. Until then, the DISC will continue to provide tax savings to the owners of U.S. 
export companies, just as Congress intended -- even if subsequent changes to the Code have increased 
the scale of the savings beyond Congress's original estimation.  

SECTION: 469 
DENTIST ESTABLISHES HE WAS A REAL ESTATE PROFESSIONAL 

Citation: Zarrinnegar, et al v. Commissioner, TC Memo 2017 -34, 2/13/17 

The Tax Court accepted the taxpayer’s position that he was a real estate professional in the case of Zarrinnegar, 
et al v. Commissioner, TC Memo 2017-34.  And Dr. Zarrinnegar prevailed in this case despite working in his own 
dental practice with his spouse, Dr. Dini. 

To be classified as a real estate professional a taxpayer must meet two tests.  First, the taxpayer must have 
over 750 hours of services in real property trade or businesses in which he actively participates and more than 
one-half of the personal services performed in trades or businesses in which the taxpayer participates must be 
in real property trades or businesses.  [IRC §469(c)(7)] 

Merely being a real estate professional isn’t enough to allow a taxpayer to deduct losses from rental activities.  
While they are no longer automatically treated as passive activities, the taxpayer must still demonstrate material 
participation in the activities. 

The IRS conceded that if Dr. Zarrinnegar is a real estate professional he would qualify as materially participating 
under the “substantially all” test found at Reg. §1.469-5T(a)(2) since his activities in this case “constitutes 
substantially all of the participation in such activity of all individuals (including individuals who are not owners of 
interests in the activity) for such year.” 

Since Dr. Zarrinnegar also was working in his practice, he faced skepticism from the IRS both with regard to 
whether he had 750 hours to participate in the activities and whether his hours in real estate activities were more 
than his hours in the dental practice. 

The doctors worked alternating shifts in their practice, as explained by the opinion: 

Petitioners are both dentists. During the years at issue they worked at their joint dental practice in shifts. 
Petitioner wife worked Mondays, Wednesdays, Thursdays, and Fridays from 9 a.m. until 2:30 p.m. and 
some Saturdays from 8 a.m. until 12 p.m. Petitioner husband worked at the dental practice Mondays, 
Wednesdays, Thursdays, and Fridays from 2:30 p.m. until 6 p.m. 

Dr. Dini did not work in the rental activities, but rather all of the activities were performed by Dr. Zarrinnegar.  As 
the court explained: 

Petitioner husband spent hundreds of hours on brokerage-related activities, including brokers' tours, 
listing searches, open houses, property viewings, and client meetings. He also spent significant time 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11120
http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11120
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each year managing petitioners' four rental properties. All told, petitioner-husband spent over 1,000 
hours on the real estate business during each year at issue. 

The Court concluded that Dr. Zarrinnegar worked that many hours based both on the quality of his records and 
credible testimony offered in support of the hours he spent: 

To establish the hours petitioner husband spent each year on his real estate business, petitioners 
offered petitioner husband’s testimony and logs of hours for 2010, 2011, and 2012; each log showed 
that petitioner husband spent more than 1,000 hours per year on real estate activities. Petitioner 
husband testified credibly that the logs had been prepared contemporaneously. He also testified credibly 
and at great length about the logs’ contents; he was able to recall extensive details relating to the entries. 
Petitioners also offered the testimony of several other witnesses, including petitioner wife. All this 
testimony was credible and tended to corroborate petitioner husband’s logs and testimony. We therefore 
find that petitioner husband worked more than 1,000 hours per year at the real estate business. 

But establishing his hours spent in real estate was only one part of the test—Dr. Zarrinnegar had to establish 
that he worked at least one less hour in the dental practice.  But the Court found he had established that point 
as well: 

We also find, on the basis of petitioners’ credible testimony, that petitioner husband worked at the dental 
practice Mondays, Wednesdays, Thursdays, and Fridays from 2:30 p.m. until 6 p.m., for a total of 14 
hours per week (that is, approximately 728 hours per year, if petitioner husband worked every week). 
Petitioner wife worked at the dental practice Mondays, Wednesdays, Thursdays, and Fridays from 9 
a.m. to 2:30 p.m. and some Saturdays from 8 a.m. until 12 p.m. Petitioner husband’s logs of real estate 
activities, and the testimony of the various witnesses about the time petitioner husband spent on real 
estate activities, tend to corroborate—at least indirectly—petitioner husband’s limited schedule at the 
dental practice in the light of the time he was spending in pursuit of his real estate business. After careful 
review of all the evidence, giving due account to the credibility of petitioners and the other witnesses, 
we are persuaded that petitioner husband worked fewer than 1,000 hours at the dental practice in each 
year at issue. 

The fact that this return got pulled for examination isn’t surprising—there have been far more cases in court 
where taxpayers with other occupations have failed to show they were real estate professionals because they 
could not credibly establish that they had worked more hours in real estate than in their other job. 

In this case, though, the taxpayers were able to clear that hurdle—and the reason is largely because Dr. 
Zarrinnegar was a believable witness, backed up by consistent records.   

SECTION: 5000A 
IRS WILL NO LONGER REJECT RETURNS THAT ARE SILENT ON HEALTH INSURANCE 
ISSUES 

Citation: IRS Website Article "Individual Shared Responsibil ity Provision", 2/15/17 referencing 
Executive Order 13765, 1/20/17 

The IRS has announced that it will revert to its prior practice and not reject 2016 individual income tax returns 
that fail to either check the “full year coverage” box on Form 1040 or provide information related to why the 
shared responsibility penalty will not apply to them.  The IRS explanation of this can be found on their website 
in the article titled “Individual Shared Responsibility Provision.” (version updated February 15, 2017) 

The IRS had announced last year that, beginning with 2016 individual returns, the agency would reject tax 
returns during processing where the taxpayer failed to provide the required health care information.  In prior 
years the IRS had not rejected the returns (referred to as “silent returns” because they are silent with regard to 
health insurance issues), but continued to process the return and then, if necessary, contact the taxpayers. 

https://www.irs.gov/affordable-care-act/individuals-and-families/individual-shared-responsibility-provision
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The IRS explained that they had reverted to the system used in prior years in response to President Trump’s 
January 20 executive order (Minimizing the Economic Burden of the Patient Protection and Affordable Care Act 
Pending Repeal, Executive Order 13765, January 20, 2017). 

Section 2 of the order provides: 

To the maximum extent permitted by law, the Secretary of Health and Human Services (Secretary) and 
the heads of all other executive departments and agencies (agencies) with authorities and 
responsibilities under the Act shall exercise all authority and discretion available to them to waive, defer, 
grant exemptions from, or delay the implementation of any provision or requirement of the Act that would 
impose a fiscal burden on any State or a cost, fee, tax, penalty, or regulatory burden on individuals, 
families, healthcare providers, health insurers, patients, recipients of healthcare services, purchasers of 
health insurance, or makers of medical devices, products, or medications. 

On the webpage, the IRS notes that: 

Consistent with that [Section 2 of the Executive Order], the IRS has decided to make changes that would 
continue to allow electronic and paper returns to be accepted for processing in instances where a 
taxpayer doesn’t indicate their coverage status. 

The page goes on to explain: 

Processing silent returns means that taxpayer returns are not systemically rejected by the IRS at the 
time of filing, allowing the returns to be processed and minimizing burden on taxpayers, including those 
expecting a refund. When the IRS has questions about a tax return, taxpayers may receive follow-up 
questions and correspondence at a future date, after the filing process is completed. This is similar to 
how we handled this in previous years, and this reflects the normal IRS post-filing compliance 
procedures that we follow. 

The IRS also includes a warning on the page: 

However, legislative provisions of the ACA law are still in force until changed by the Congress, and 
taxpayers remain required to follow the law and pay what they may owe. 

At the moment the sole practical impact of this is that the IRS will process a return that the agency had previously 
announced would not be processed this year. 

That said, it seems likely that further guidance will (eventually) be released in this area which will grant relief for 
some, or all, who are subject to the individual shared responsibility payment.  But that relief was not granted by 
this action. 

So, for now the advice is to “stay tuned for future developments.” 

SECTION: 6651 
ESTATE FOUND TO HAVE REASONABLY RELIED ON ATTORNEY'S ERRONEOUS ADVICE 
FOR EXTENDED DUE DATE 

Citation: Estate of Hake v. United States, No.  1:15-cv-01382, US District Court, MD PA, 2/13/17  

Most often taxpayers who attempt to claim reasonable cause for late filing of a return due to reliance on a tax 
professional don’t succeed in their case.  But the result was different for the taxpayer in the case of Estate of 
Hake v. United States, No. 1:15-cv-01382, US District Court, MD PA. 

The Supreme Court in 1985 addressed the issue in the case of United States v. Boyle, (469 US 241), finding in 
that case that the taxpayer could not argue a reasonable cause for late filing due to a mistake by the attorney 
for the estate.  The District Court opinion summarizes the holding as follows: 

In that case, Robert Boyle was the executor of his mother’s estate, and retained a lawyer on behalf of 
the estate to assist with tax matters. Boyle relied on the lawyer’s instruction and guidance, and although 

https://www.federalregister.gov/documents/2017/01/24/2017-01799/minimizing-the-economic-burden-of-the-patient-protection-and-affordable-care-act-pending-repeal
https://www.federalregister.gov/documents/2017/01/24/2017-01799/minimizing-the-economic-burden-of-the-patient-protection-and-affordable-care-act-pending-repeal
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he repeatedly checked with the lawyer about the status of the estate’s return, the lawyer “overlooked 
the matter because of a clerical oversight in omitting the filing date from [his] master calendar.” Id. at 
315 (quoting Boyle, 469 U.S. at 243). As a result, the estate’s return was filed three months’ late. The 
Supreme Court held that in such circumstances, the executor could not hide behind the oversight of his 
attorney because executors have a clear obligation to make sure that estate tax returns are filed timely 
“that cannot be discharged by delegating responsibility to an attorney or accountant.” Id. (citing Boyle, 
469 U.S. at 249-50). The Court further found that the executor’s reliance on his tax lawyer was not for 
substantive tax advice, but “for the administrative act of filing the return.” Id. (citing Boyle, 469 U.S. at 
252). 

The IRS has interpreted Boyle to mean that the statutory requirement to timely file a return is a duty of the 
taxpayer which absolutely may not be delegated to any other party—thus, if a return is filed late, the taxpayer 
cannot argue that his/her reasonable reliance on a tax professional should allow for abatement of the penalty. 

In the case before the Pennsylvania District Court the estate had received erroneous advice from its attorney 
regarding the due date for filing the estate tax return once an extension had been obtained.   

The case outlines the facts that lead to the late filing as follows: 

Pursuant to the executors’ direction, France filed a Form 4768 on June 12, 2012, seeking extensions of 
time to file the return and pay the taxes. (Galloway Dep. at 9; France Dep., Ex. 1.) France advised the 
executors to seek the longest extension possible, in part because he did not know what the limits on 
such an extension were, as he had never before filed for such an extension. (Ricky Dep. at 19; France 
Dep. at 37, 83.) Galloway prepared and filed the Form 4768 and, upon approval, informed France that 
the deadline to pay the taxes and return had been extended for one year. (France Dep. at 36-38, 41, 
60; Galloway Dep. at 9, 12-16, 20, 25, 41; Ricky Dep. at 46-47, 67.) France, in turn, informed the 
executors that they had been granted a one-year extension of the deadlines. (Ricky Dep. at 55, 68; 
Randy Dep. at 4, 7, 12; France Dep. at 42, 67, 71.) 

France and Galloway’s advice was wrong, as Treasury Regulation 26 C.F.R. 20.6081-1 generally limits 
any extension to file the Form 706 return to six months for executors in the United States. Indeed, the 
Form 4768 that Galloway prepared and filed on June 21, 2012, specifically provided for a six-month 
automatic filing extension and a one-year discretionary payment extension, with the cover letter that 
accompanied the Form 4768 expressly requesting “an automatic 6 month extension of time to file a 
Form 706.” (Doc 35 ¶ 18, 20) Pursuant to this request, the estate’s deadline for filing its return was 
extended until January 2, 2013. (Id. 21.) However, the deadline for payment of taxes had been extended 
to July 2013. 

The estate, in reliance on the advice of the attorneys, filed its Form 706 on July 2, 2013.  The IRS notified the 
estate the following month that the return had filed late, with the estate facing a late filing penalty of $197,868.26. 

The estate unsuccessfully asked the IRS to waive the penalty, based on the mistaken advice it had received 
from counsel regarding the due date of the return.  The IRS denied those requests to abate the penalty, holding 
that the timely filing of the return was the absolute responsibility of the taxpayers. 

The District Court noted that other courts had agreed with the IRS’s position when faced with similar facts, citing 
the decisions of the District Court for the Eastern District of Virginia in West v. Koskinen, 141 F.Supp. 3d 498 
(2015) and the Ninth Circuit Court of Appeals in Knappe v. United States, 713 F.3d 1164 (2013).  The opinion 
notes that if it was starting with a blank slate “these cases might have persuasive power” but then notes that the 
Third Circuit Court of Appeals, which would have jurisdiction to hear an appeal of this case, has a more nuanced 
view of the breadth of the Boyle decision in its decision in Estate of Thouron v. United States, 752 F.3d 311 
(2014). 
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Like the taxpayer in today’s case, the estate in Thouron received advice on a deadline from counsel: 

In Thouron, the court of appeals found that it was presented with distinguishable facts to those at issue 
in Boyle. Thouron involved the administration of a substantial estate following the death of Sir John 
Thouron at the age of 99. The executor appointed to administer the estate retained an experienced tax 
lawyer to advise him. The estate’s tax return and payment were due on November 6, 2007, and on that 
date the estate requested an extension of time to file the return, and paid $6.5 million, which represented 
a fraction of what would eventually be owed. The estate declined to pay the entire balance of its tax 
liability, or to request an extension of its payment deadline, because its tax lawyer had advised that the 
estate may be able to defer certain liabilities under other sections of the Internal Revenue Code, in order 
to pay those liabilities in installments over several years. 

As requested, the estate received an automatic extension of the time to file the return, making that return 
due on May 6, 2008. Unlike the case before this Court, the estate in Thouron filed its return timely but 
on the same day requested an extension of time to pay, having determined by this point that it would 
not qualify for deferring payment to a later tax year. The IRS denied the requested extension and 
imposed a penalty for failure to pay the tax owed by the deadline. The estate’s administrative appeals 
failed, and it filed a complaint seeking a refund, arguing that its failure to pay was reasonable and not 
willful neglect, since it was based on substantive advice of counsel. 

While the District Court hearing the case refused to allow the estate to present evidence with regard to reliance 
on the attorney’s advice which caused it to fail to timely request an extension for paying the tax, the Third Circuit 
overturned that ruling and sent the case back to the District Court for a determination if the estate had reasonably 
relied upon the advice of counsel. 

The District Court noted that the Third Circuit views that there are three categories of late-filing cases: 

In Thouron, the Third Circuit read Boyle to have identified three distinct categories of late-filing cases. 
In the first category consists of cases that involve taxpayers who delegate the task of filing a return to 
an agent, only to have the agent file the return late or not at all. Id. (citing Boyle, 469 U.S. at 249-50). In 
Boyle, the Supreme Court held that in such cases, reliance upon one’s attorney to file a timely tax return 
was not reasonable cause to excuse the late filing. Id. The second category of late-filed cases identified 
in Boyle, as that decision is construed by the court of appeals in Thouron, is where a taxpayer, in reliance 
on the advice of an accountant or attorney, files a return after the actual due date, but within the time 
that the taxpayer’s lawyer or accountant advised the taxpayer was available. Id. Finally, in the third 
category are those cases where “an accountant or attorney advises a taxpayer on a matter of tax law[.]” 
Id. (quoting Boyle, 469 U.S. at 251) (emphasis in Boyle). 

The Third Circuit’s view is that Boyle only addressed the first category of cases which would govern a situation 
where an attorney or simply fails to file the request for an extension due to a clerical oversight.  While the taxpayer 
cannot succeed in that case, the Third Circuit finds that, given proper facts, a taxpayer could succeed in the 
other two classes of cases by reasonably relying on what turned out to be improper advice from a tax 
professional. 

This case fits within the second category outlined by the Third Circuit—while the return was filed late, it was filed 
within the time that the estate had been advised by counsel was available for the estate to file the return. 

The District Court found that the taxpayer’s reliance on the attorneys to advise them on the due date was proper.  
As the opinion provides: 

This case aptly illustrates how such reliance upon expert advice can be objectively reasonable. As we 
have noted, there was nothing immediately intuitive about the determination of these deadlines. Instead, 
in order to ascertain when taxes needed to be paid and returns needed to be filed, the executors would 
have had first to identify the initial filing and payment deadlines and then navigated a series of extension 
rules, some of which are automatic and others of which are discretionary. The executors would then 
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have had to recognize that the interplay of these automatic and discretionary extension rules would lead 
to material differences in payment and filing deadlines. The executors would also have to have been 
mindful of the fact that the application of some extension rules varies, depending upon their residency 
status. Given the complexity of these rules it is hardly surprising that even experienced counsel may 
sometimes become confused. 

While this case is good news for the taxpayer, it is important to note that the result depends on precedent handed 
down by the Third Circuit, precedent which is at odds with that found in other Circuit Court of Appeal.  As the 
opinion in this case notes, the Supreme Court specifically declined to resolve the conflict among the circuits in 
those areas, noting: 

…in Boyle the Supreme Court expressly declined to address the question of whether a taxpayer 
demonstrates “reasonable cause” when, in reliance upon the advice of counsel, the taxpayer files a 
return “after the actual due date but within the time the adviser erroneously told him was available.” 469 
U.S. at 251 n.9. The Supreme Court flatly declined to address such a circumstance, while recognizing 
that numerous courts, including the United States Court of Appeals for the Third Circuit, had found that 
in such cases a taxpayer demonstrated reasonable cause for the untimely filing. Id. (citing cases, 
including Sanderling, Inc. v. Commissioner, 571 F.2d 174, 178-79 (3d Cir. 1978)). Given the Third 
Circuit’s limited interpretation of Boyle’s holding in Thouron, and the fact that the Supreme Court itself 
noted that its holding did not reach the very circumstances presented in this case, the Court disagrees 
that Boyle compels a ruling in the government’s favor. 

So, for instance, the holding cited above in Knappe v. United States most likely would deny such relief in a case 
where the appeal would be heard by the Ninth Circuit Court of Appeals. 
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