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SECTION: 170 
DOCTRINE OF SUBSTANTIAL COMPLIANCE DID NOT APPLY TO TAXPAYER WHO FAILED 
TO MEET DOCUMENTATION REQUIREMENTS FOR DONATION OF USED AIRPLANE 

Citation: Izen v. Commissioner, 145 TC No. 5, 3/1/17 

The case of Izen v. Commissioner, 145 TC No. 5 involved the question of whether a taxpayer had complied with 
the requirements of IRC §170(f)(12) for his donation of his interest in an aircraft to a museum in Houston. 

IRC §170(f)(12) was enacted to impose additional substantiation requirements for taxpayers claiming donations 
of used motor vehicles, boats and airplanes.  To be able to claim a deduction for such a used item whose value 
exceeds $500, the following two requirements must be met. 

• The taxpayer substantiates the contribution by a contemporaneous written acknowledgement of the 

contribution by the donee organization that meets the IRC §170(f)(12)(B) and includes the 

acknowledgement with the taxpayer’s return of tax which includes the deduction and 

• If the organization sells the vehicle without any significant intervening use or material improvement of 

such vehicle by the organization, the amount of the deduction allowed shall not exceed the gross 

proceeds received from such sale. [IRC §170(f)(12)(A)] 

The acknowledgment must contain: 

• The name and taxpayer identification number of the donor. 

• The vehicle identification number or similar number. 

• In the case of a qualified vehicle which is sold by the organization without any significant intervening 

use or material improvement— 

o A certification that the vehicle was sold in an arm’s length transaction between unrelated 

parties, 

o The gross proceeds from the sale, and 

o A statement that the deductible amount may not exceed the amount of such gross proceeds. 

• In the case of a qualified vehicle which is not sold by the organization without any significant 

intervening use or material improvement — 

o A certification of the intended use or material improvement of the vehicle and the intended 

duration of such use, and 

o A certification that the vehicle would not be transferred in exchange for money, other property, 

or services before completion of such use or improvement. 

• Whether the donee organization provided any goods or services in consideration, in whole or in part, 

for the qualified vehicle. 

• A description and good faith estimate of the value of any goods or services provided or, if such goods 

or services consist solely of intangible religious benefits, a statement to that effect. 

[IRC §170(f)(12)(B)] 

To meet the “contemporaneous” requirement the acknowledgment must be provided within 30 days of: 

• The date of sale of the item or 

• For a vehicle that is not being sold, the date of the contribution. [IRC §170(f)(12)(c)] 

Under IRC §170(f)(12)(D) a charitable organization furnishing the contemporary written acknowledgment 
(referred to as a CWA in the opinion) must provide the information in the acknowledgment to the IRS.  The IRS 
has designated Form 1098-C to be used for this purpose. 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11131
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The taxpayer in this case was claiming the deduction on an amended return he had filed in response to an IRS 
examination and attempt to deny him deductions for various expenses reported on this return.  As the Court 
notes: 

Petitioner included with this amended return: (1) an acknowledgment letter addressed to Philippe 
Tanguy, dated December 30, 2010, and signed by Drew Coats as president of the Society; (2) a Form 
8283 executed by Amy Rogers, managing director of the Society, and dated April 13, 2016; (3) a copy 
of an “Aircraft Donation Agreement” allegedly executed on December 31, 2010, by Drew Coats as 
president of the Society but bearing no other signatures; and (4) an appraisal by Winston McKenzie 
dated April 7, 2011, opining that the fair market value of petitioner’s 50% interest in the aircraft, as of 
December 30, 2010, was $338,080. 

The IRS argued that the taxpayer had not provided the required acknowledgment under IRC §170(f)(12) and 
thus could not claim the deduction regardless of any other facts. 

One way to satisfy the CWA acknowledgment is for the donor to simply apply the donor’s copy of the Form 1098-
C, which the charity is directed to provide to the donor, to his/her return.  However, that did not take place in this 
case.   

As the Court notes: 

Petitioner did not include that document with his amended 2010 return, apparently because the Society 
did not complete or file with the IRS a Form 1098-C in connection with his alleged gift. The IRS has no 
record of having received a Form 1098-C relating to petitioner’s 2010 tax year. The Society’s managing 
director, who executed the Form 8283 on April 13, 2016, averred that she was “unable to find a copy of 
a 1098C Form reporting the Hawker Jet Donation in our file.” 

So now the question becomes whether any of the documents the taxpayer could, by itself or in combination with 
the other documents, satisfy the CWA requirements of IRC §170(f)(12). 

The Court first considered the letter from the museum and rejected that for the reasons outlined below: 

Petitioner included with his amended return a copy of a letter from the Society, dated December 30, 
2010, addressed to Philippe Tanguy and thanking him for his “most generous donation of the Hawker 
[aircraft].” This letter fails to satisfy the requirements of section 170(f)(12)(B) for several reasons. Most 
obviously, it is not addressed to petitioner and it does not acknowledge a gift by him; of necessity, 
therefore, it does not include “[t]he name and taxpayer identification number of the donor,” as section 
170(f)(12)(B)(i) demands. This letter likewise omits other categories of required information, including a 
statement as to “[w]hether the donee organization provided any goods or services in consideration * * * 
for the qualified vehicle.” Sec. 170(f)(12)(B)(v) 

The Court then goes on to note that for purposes of the general “contemporaneous acknowledgment” 
requirements for gifts in excess of $250 that the Tax Court had held that a deed of gift can serve the role of the 
CWA.  While not conceding that the same rule would apply to donation of a used aircraft, the Court noted: 

Assuming arguendo that a deed of gift can satisfy the requirements of section 170(f)(12)(B) in an 
appropriate case, we find that the copy of the Aircraft Donation Agreement included with petitioner’s 
2010 amended return does not qualify as a CWA. That document contains some of the information 
required by section 170(f)(12)(B).5 For three reasons, however, we conclude that it does not meet the 
statute’s strict requirements. 

First, in each of the cases mentioned above, the copy of the deed of gift that was deemed to qualify as 
a CWA had been fully executed by all parties to the contribution transaction. Here, the copy of the 
Aircraft Donation Agreement that petitioner attached to his amended 2010 return bears the signature 
only of the Society’s representative (dated the last day of the year) and is signed by neither of the two 
donors. A deed of gift can serve as a de facto CWA only if it acknowledges that a completed gift was 
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made before the end of the calendar year, as an actual acknowledgment letter would do. Because the 
deed of gift was not signed by either donor, it does not establish, on its face, that petitioner made a 
completed gift to the Society during 2010. We accordingly find that it does not qualify as a 
“contemporaneous written acknowledgment of the contribution” within the meaning of section 
170(f)(12)(A)(i). 

Second, the Aircraft Donation Agreement cannot operate as a de facto CWA because it does not contain 
the “taxpayer identification number of the donor” as required by section 170(f)(12)(B)(i). 

The opinion goes on to note that this letter also fails the timeliness requirement, noting: 

Under section 170(f)(12)(C)(ii), a CWA is “contemporaneous” only if the donee provides it “within 30 
days of * * * the contribution of the qualified vehicle.” Petitioner did not file the amended 2010 return 
including his TIN until April 2016. He cannot rely on a document created in 2016 to cure defects in a 
document allegedly created in 2010, because the written acknowledgment as thus perfected would not 
be “contemporaneous.” 

As well, the Court notes the document contained no certification of use of the aircraft, another fatal defect in 
using that document as the CWA for the aircraft. 

Finally, the Court rejects that the doctrine of “substantial compliance” should excuse the shortfall in this case, 
noting: 

Petitioner urges that we excuse these defects on the ground that he “substantially complied” with the 
statutory requirements. As we have repeatedly held in cases involving section 170(f)(8)(B), however, 
“[t]he doctrine of substantial compliance does not apply to excuse compliance with the [statute ’s] strict 
substantiation requirements.” French, at *8. In each instance, the Code unambiguously provides that 
“no deduction shall be allowed” in the absence of a CWA that satisfies the statute’s specific demands. 
Sec. 170(f)(8)(A), (12)(A)(i). 

Since the taxpayer failed to provide anything that could qualify as a CWA, no deduction for the contribution could 
be allowed on his tax return. 

SECTION: 213 
MEDICAL DEDUCTION ALLOWED FOR TREATMENTS NOT GENERALLY RECOGNIZED AS 
A CONVENTIONAL TREATMENT 

The Court noted that the treatments the taxpayer sought to deduct related to her spinal conditions were outside 
the norm, noting: 

Concerned that conventional treatments for her condition posed too much risk, or were or would be 
ineffective, Petitioner subscribed to various forms of treatment from four individuals, none of whom 
would be commonly recognized as a conventional medical caregiver. And to be sure, none of the 
methods utilized by these individuals would commonly be recognized as a conventional medical 
treatment. The methods Petitioner subscribed to might be termed “alternative medicine” by the polite, 
but we expect the less tolerant would characterize the treatments in other than legitimate or 
complimentary terms. 

The fact that a medical treatment may not be recognized as a proper treatment by medical authorities does not 
mean that federal tax law will deny the taxpayer a deduction for such expenses.  In a bench opinion, the Tax 
Court in the case of Malev v. Commissioner, Tax Court Case No. 1282-16S held that the taxpayer would be
 allowed a deduction for such expenses even though the only diagnosis she cited as evidence of her condition
 took place after the treatments in question, calling into question her belief that her unusual treatment had cured
 her. 

Citation: Malev v. Commissioner, Tax Court  Case No. 1282-16S, 3/1/17 
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Medical care is defined by IRC §213(d)(1)(A) in part: 

(d) Definitions 

For purposes of this section— 

(1) The term “medical care” means amounts paid— 

(A) for the diagnosis, cure, mitigation, treatment, or prevention of disease, or for the 
purpose of affecting any structure or function of the body… 

Reg. §1.213-1(e)(1)(ii) specifically provides that a deduction is allowed for “healing services” but denies a 
deduction for any expenditure that is “merely beneficial to the general health of an individual…” 

The fact a treatment isn’t generally recognized as appropriate or effective is not a block to its deduction.  As the 
opinion notes that payments for “alternative medical” treatments may be deducted, citing the cases of Dickie v. 
Commissioner, T.C. Memo. 1999-138; Crain v. Commissioner, T.C. Memo 1986-138; and Tso v. Commissioner, 
T.C. Memo 1980-399. 

The one quirk in this case is that the diagnosis cited by the taxpayer that showed she had a medical condition 
took place after the medical treatment for which she was attempting to claim a deduction.  The opinion describes 
that diagnosis: 

In a diagnosis dated November 25, 2016, which is after the year in issue, her medical doctor suggested 
surgery as a remedy, but advised her that the surgery “does not come with complete success, and 
carries the possibility of worsening” Petitioner’s condition. Petitioner’s medical doctor further 
“recommended” “integrative medical care.” According to Duke University, “Integrative medicine is an 
approach to care that puts the patient at the center and addresses the full range of physical, emotional, 
mental, social, spiritual and environmental influences that affect a person’s health. Employing a 
personalized strategy that considers the patient’s unique conditions, needs and circumstances, it uses 
the most appropriate interventions from an array of scientific disciplines to heal illness and disease and 
help people regain and maintain optimum health.” 

The court noted that if this diagnosis had taken place before the treatment then the deduction would clearly be 
allowable.   

But, in the end, the Court found that the taxpayer’s belief that the treatments she received would be, and in her 
testimony, were effective were key: 

We are more persuaded by Petitioner’s belief as to the effectiveness of the treatments she paid for than 
we are by our own impression as to those treatments. At trial, she testified that her condition had greatly 
improved as a result of the treatments. 

The Court noted that “the diagnosis came later, and it seems to speak in the time frame in which it was made, 
which would undermine, at least to some extent, Petitioner's claim to have been cured by the treatments she 
was received several years earlier.”   

While the Court claimed the timing of the diagnosis presented no easy resolution to the case, the Court in the 
end ruled in favor of the taxpayer. But the Court did note that the IRS position was not clearly unjustified. 

The best lesson to take from this is likely that advisers need to remind clients of the importance of getting 
independent evidence of a medical condition being treated if they want to take a deduction for medical expenses.  
This taxpayer’s deduction appears to have been put at risk because she appears to have “self-diagnosed” the 
condition and selected a treatment.   

The risk is that such treatments may appear to fall under the “merely beneficial to the general health” of the 
taxpayer umbrella when the treatment cannot be tied to a specific condition of the taxpayer in a way that shows 
it is meant to treat that condition. 
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SECTION: 6045 
MORGAN STANLEY DISCLOSES IT HAS DISCOVERED ERRORS IN BASIS REPORTED TO 
IRS FROM 2011 TO 2016 IN CUSTOMER INFORMATION RETURNS 

Citation: Morgan Stanley Form 10-K, 2/27/17 

Morgan Stanley, in a Form 10-K filed with the Securities and Exchange Commission on February 27, disclosed 
that it had discovered errors in information reporting forms provided to the IRS for the years from 2011-2016.  
The erroneous data related to cost basis information reported to the IRS and retail brokerage clients. 

Since 2011 brokers have been required to report to the IRS, as part of the Form 1099-B reporting, basis on 
securities sold during the year that were acquired after various dates depending on the type of security.   

The disclosure, found in the “Other Items” section of “Management’s Discussion and Analysis,” reads as follows: 

The Firm has identified operational issues that resulted in the reporting of incorrect cost basis tax 
information to the Internal Revenue Service (“IRS”) and retail brokerage clients for tax years 2011 
through 2016. Most of our clients are not impacted by these issues. However, these issues have affected 
a significant number of client accounts. In the case of clients for whom the Firm has determined that 
there have been tax underpayments to the IRS as a result of these issues, the Firm is in advanced 
discussions with the IRS to resolve client tax underpayments to the IRS caused by these issues at no 
expense to our clients. In the case of clients for whom the Firm has determined that there have been tax 
overpayments to the IRS as a result of these issues, the Firm plans to notify them and to offer to pay 
them an amount equivalent to their overpayment to the IRS. The $70 million provision referred to above 
is based on currently available information and analyses, and our review of these issues is continuing. 

LOOKING BACK: ACQUIRED DOMAIN NAME COSTS ARE AMORTIZED OVER 15 YEAR 
LIFE PER CHIEF COUNSEL ADVICE 

Chief Counsel Advice 201543014, 11/2/15 

The IRS National Office determined that the proper life for amortization of an acquired domain name is 15 years 
in Chief Counsel Advice 201543014.  That was true whether the domain name was a generic domain name (one 
that doesn’t refer to a specific company or product name, say “dogfood.com”) or a non-generic domain name 
(one that is associated with a specific company, product or service name, such as “microsoft.com”). 

The ruling assumes these domain names were acquired in the secondary market.  That is, someone already 
had registered the name and the taxpayer was looking to acquire the rights to that domain name.  As well, the 
ruling assumes that the name will be used in the taxpayer’s trade or business. 

The IRS first points out that the one thing they are sure you can’t do is simply immediately expense the domain 
name.  As the advice points out: 

Section 1.263(a)-4(b)(1)(i) generally provides that a taxpayer must capitalize an amount paid to acquire 
an intangible. Section 1.263(a)-4(c)(1) provides that a taxpayer must capitalize amounts paid to another 
party to acquire an intangible from that party in a purchase or similar transaction. Section 1.263(a)-
4(c)(1) also provides examples of intangibles requiring capitalization under this rule. One such example 
is a trademark (as defined in § 1.197-2(b)(10)). Thus, capitalization is required for an amount paid to 
another party to acquire a domain name that meets the definition of a trademark under § 1.197-2(b)(10)), 
but is also required for an amount that is paid to acquire a domain name simply because the domain 
name is an intangible asset. See Kremen v. Cohen, 337 F.3d 1024, 1029 (9th Cir. 2003) (domain name 
is a form of intangible property). Capitalization is required regardless of whether the acquired domain 
name is a generic or non-generic domain name. 

Now that the IRS has decided the name must be capitalized, the next question is whether the cost can be 
recovered via amortization and, if so, over what period. 

http://www.taxnotes.com/tax-notes-today/basis/morgan-stanley-botched-reporting-some-cost-basis-tax-info/2017/03/01/18852691
https://www.irs.gov/pub/irs-wd/201543014.pdf
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The IRS first looks at the issue of what to do with a domain name that is registered as a trademark, determining 
that such an item is clearly a §197 intangible, recoverable over 15 years. 

Certain domain names may be registered as trademarks. A domain name that is registered as a 
trademark clearly meets the definition of a trademark under § 1.197-2(b)(10). Because none of the 
exceptions in § 197(e) and § 1.197-2(c) apply, the taxpayer's capitalized costs of acquiring a domain 
name that is registered as a trademark, whether acquired as a separate asset or as part of the 
acquisition of a trade or business, is a § 197 intangible. Further, such capitalized costs are not within 
the exception in § 197(c)(2) and § 1.197-2(d)(2) for self-created intangibles. Consequently, the 
taxpayer's capitalized costs of acquiring a domain name that is registered as a trademark, whether 
acquired as a separate asset or as part of the acquisition of a trade or business, is an amortizable § 197 
intangible under § 197(c). Accordingly, these capitalized costs must be amortized ratably over a 15-year 
period, beginning on the first day of the month in which the intangible was acquired. 

However, most domain names (even non-generic ones) are not registered trademarks.  So the question arises 
whether that will change the period over which the costs must be amortized for a non-generic name that is 
purchased.  The advice ultimately concludes that, under somewhat different logic, the same 15 year period will 
apply. 

Alternatively, if a purchased non-generic domain name does not function as a trademark, we believe 
that the capitalized costs of acquiring such a non-generic domain name meets the definition of a 
customer-based intangible in § 1.197-2(b)(6) if the acquiring taxpayer uses the non-generic domain 
name in its trade or business to provide goods or services through a website that is already constructed 
and will be maintained by the acquiring taxpayer. Consequently, the capitalized costs of such a domain 
name used in that manner is a § 197 intangible unless an exception in § 197(e) and § 1.197-2(c) is 
applicable. The only possible exception is in § 1.197-2(c)(13) but it is inapplicable because the non-
generic domain name described in this paragraph is a customer-based intangible. See § 1.197-
2(c)(13)(i)(C). No other exceptions in § 197(e) and § 1.197-2(c) are applicable. Further, the capitalized 
costs of such a domain name are not within the exception in § 197(c)(2) and § 1.197-2(d)(2) for self-
created intangibles. Consequently, the taxpayer's capitalized costs of acquiring a non-generic domain 
name used in the manner described in this paragraph, whether acquired as a separate asset or as part 
of the acquisition of a trade or business, is an amortizable § 197 intangible under § 197(c). Accordingly, 
under both Situation 1 and Situation 2, the company is required to amortize these capitalized costs 
ratably over a 15-year period, beginning on the first day of the month in which the intangible was 
acquired. 

The next issue involves a generic domain name—how is that impacted by the rules for amortization of 
intangibles. 

However, a purchased generic domain name is a customer-based intangible as defined in § 1.197-
2(b)(6) if (a) the generic domain name is associated with a website that is already constructed and will 
be maintained by the acquiring taxpayer, and (b) such taxpayer acquired the generic domain name for 
use in its trade or business either to generate advertising revenue by selling space on the website or to 
increase its market share by providing goods or services through the website. Accordingly, such a 
generic domain name is a § 197 intangible unless an exception in § 197(e) and § 1.197-2(c) is 
applicable.  

One key item to note is that the last two rulings assume that the taxpayer is acquiring an already existing site.  
Likely because this was the fact in the issues at hand, the ruling does not give the logic for what would happen 
if the domain name was purchased from someone who simply owned the name but was not using it. 

Presumably the IRS would determine that even if such items were not §197 intangibles, it would not be 
reasonable to amortize the costs over the period up to the next renewal of the domain.  The argument would be 
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that while the fee for the domain maintains ownership, the real item of value purchased is the right to keep 
renewing that domain name. 

So it seems likely that the safest approach would be to use the safe harbor intangible life found in Reg. §1.167(a)-
3(b) for such intangibles that are not subject to the §197 rules—which just happens to be the same 15 years. 
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