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SECTION: 36B 
WAYS AND MEANS COMMITTEE TO BEGIN MARK UP OF AMERICAN HEALTH CARE ACT 

Citation: Markup Version - American Health Care Act, 3/7/17 

The House Ways and Means Committee has released the markup version of the American Health Care Act, the 
proposed replacement for the Affordable Care Act.  The committee will meet on March 8 to begin the mark up 
process. 

The bill in its present form is merely a starting point for the process of the modification, repeal and/or replacement 
of various provisions that were enacted in 2010 as part of the Patient Protection and Affordable Care Act and 
the Healthcare Reconciliation Act.   

This brief article is not a comprehensive analysis of the tax provisions in the bill—as I did when the ACA was 
making its way through Congress, I will reserve any significant analysis until we have a bill that is clear will be 
enacted as is (or virtually as is) as law.  It is tax season and I learned long ago that it’s easy to waste a lot of 
time studying provisions that never become law if you dive deeply into bill text this early in the process.  But the 
markup does give some insight into a possible path forward on the various revisions to tax provisions that were 
part of the ACA. 

One interesting item of note is that the bill does not, as was widely anticipated, repeal the Cadillac tax—but it 
arguably does so in a practical sense.  The tax on “overly expensive” coverage remains part of the law, but its 
effective date is now pushed back to 2025.  Most likely this provision remains in the law simply to keep the 
budget impact within a range where the authors are comfortable, counting this revenue beginning in 2015.  
However, this author has noted in the past that when Congress keeps delaying the effective date of something 
that makes the budget cost of bills look acceptable such provisions rarely actually ever take effect. 

As well, Congress did not touch the codification of the economic substance doctrine, a provision added in the 
ACA and that some had expected to be repealed as part of the process of revising and unwinding various ACA 
provisions.  Neither does the bill provide for a cap on the amount that an employer can exclude from an 
employee’s income when providing health insurance—a provision some had suggested would appear in this bill. 

Some other key tax related provisions of the bill: 

• The net investment income tax would be repealed effective for tax years beginning after December 31, 

2017 

• A new, age-adjusted tax credit would be added for those purchasing private health insurance. 

o The amount of the credit would be set by age: 

▪ Under age 30 - $2,000 

▪ Age 30-39 - $2,500 

▪ Age 40-49 - $3,000 

▪ Age 50-59 - $3,500 

▪ Age 60+ - $4,000 

o The credit would also be phased out in $100 increments for each $1,000 in income above the 

following caps: 

▪ Joint filers - $150,000 

▪ Others - $75,000 

o Families would be allowed to combine the credit, with a maximum credit of $14,000 for a 

single family 

o Individuals who have access to government health insurance programs or employer provided 

health insurance would not be eligible for the credit 

o The credit would be both refundable and advanceable, with Treasury responsible for coming 

up with the details on the program 

https://static1.squarespace.com/static/54a14f8ee4b0bc51a1228894/t/58beb863f7e0ab44aa9cc672/1488894051868/American+Healthcare+Act+-+Ways+and+Means+Markup.pdf
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• The ACA health care credit would be substantially modified and then repealed beginning in 2020 

o Individuals would have to repay any excess advance credit, regardless of their income, for 

2018 and 2019 

o The credit could only be used to purchase catastrophic health plans 

• The shared responsibility payment rules would be repealed immediately, and penalty relief would be 

offered for those subject to the penalty for 2016 

• HSA rules would be changed 

o Spouses could make catch-up contributions 

o Contributions limits would be increased to 

▪ $6,550 for individuals 

▪ $13,100 for family coverage 

o HSA funds could be used to purchase over the counter drugs 

o The additional tax on use of funds for non-medical expenses would be reduced 

It is far too early to begin planning based on these provisions, since the bill must clear the committee and the 
House, as well as make its way through the Senate.  It’s not clear right now that this bill, as written, would be 
able to pass, especially in the Senate where the Republicans could only survive three no votes from their 
members if all of the Democrats refuse to vote for the bill (as seems likely). 

But, at least to this author, it seems likely that some bill will eventually emerge given the promise to repeal the 
ACA on which virtually all Republicans ran this past election.  For those of us in tax practice, the key right now 
is to track the progress of this bill, as well as any modifications that are made. 

The copy of the bill linked to above was that issued by Ways and Means before markup. You can can download 
the version after the committee markup here. 

SECTION: 911 
TAXPAYER'S ABODE REMAINED IN THE UNITED STATES, NO FOREIGN EARNED INCOME 
EXCLUSION ALLOWED 

Citation: Lock II v. Commissioner, TC Summary Opinion 2017-10, 3/6/17 

A taxpayer found that he could not take advantage of the foreign earned income exclusion found at IRC §911 
because he failed the “abode” test in the case of Lock II v. Commissioner, TC Summary Opinion 2017-10. 

Mr. Lock’s employment situation was briefly described by the Court as follows: 

During most of 2010 and 2011 and for six months in 2012 Mr. Lock lived and worked primarily in the 
International Zone (IZ) (formerly known as the Green Zone) and neighboring areas in Baghdad. The IZ 
was a large area in central Baghdad, with secured points of entry, that housed the U.S. Embassy and 
civilian and military personnel. The IZ was controlled by the Iraqi military and police, and Mr. Lock 
reported that the area was frequently the target of mortar and rocket attacks. 

He also had a temporary assignment in Israel during a portion of the period in question.  His employer was a 
private security company and Government contractor.  He was charged with protecting various U.S. Government 
personnel. 

Mr. Lock filed a Form 2555, Foreign Earned Income, to his return for the years in question claiming an exclusion 
for some or all of this earned income for each of the years in question.  But the IRS claimed he failed to qualify 
for the credit. 

Mr. Lock clearly met some of the requirements.  The earnings had been earned in a country other than the 
United States, not just outside the United States.  So he didn’t fall into the trap that others have fallen into of 
having earnings in international airspace (such as the taxpayer in LeTourneau v. Commissioner, TC Memo 2012-
45) or waters (the taxpayer in Wilson v. Commissioner, TC Summary Opinion 2016-19).  Nor was he an 

https://drive.google.com/file/d/0B0XFVcC51jKPelFOZWRCWGJxckE/view?usp=sharing
http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11135
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employee of U.S. Government agency, which tripped up the taxpayer in Dinger v. Commissioner, TC Memo 
2015-145, 8/6/15. 

However, Mr. Lock’s problem arose under IRC §911(d).  To be eligible for the exclusion, Mr. Lock must be an 
individual whose tax home is outside the United States.  Generally, a tax home is tied to the taxpayer’s principal 
place of business, but a special rule is applied at IRC §911(d)(3) to limit that rule. 

As the law provides: 

(3) Tax home.—The term “tax home” means, with respect to any individual, such individual’s home for 
purposes of section 162(a)(2) (relating to traveling expenses while away from home). An individual shall 
not be treated as having a tax home in a foreign country for any period for which his abode is within the 
United States. 

The last sentence was the issue the IRS was disputing—while Mr. Lock was in Israel and Iraq for the period in 
question, his adobe remained in the United States. 

As the Court points out, the law does not itself define “abode” in this context.  But there has been prior caselaw 
on this issue: 

The Court has explained in prior cases involving the foreign earned income exclusion that the term 
“abode” has a domestic connotation that stands in contrast to the taxpayer’s principal place of business. 
See Bujol v. Commissioner, T.C. Memo. 1987-230, aff’d without published opinion, 842 F.2d 328 (5th 
Cir. 1988). In determining the taxpayer’s abode under section 911(d), the Court evaluates “the 
taxpayer’s domestic ties (i.e., his familial, economic, and personal ties) to the United States with his ties 
to the foreign country in which he claims a tax home” during a particular period. See Harrington v. 
Commissioner, 93 T.C. at 307-308; see also Eram v. Commissioner, T.C. Memo. 2014-60; Daly v. 
Commissioner, T.C. Memo. 2013-147. 

In this case the Court found Mr. Lock maintained his most significant ties with the United States rather than in 
either Iraq or Israel. 

The Court continues: 

Mr. Lock had strong family and personal ties in the United States throughout the period in question. Ms. 
Lock and the couple’s son resided in the marital home in Florida, and he took them on vacations when 
he was not working overseas. Although the Locks’ marriage apparently was failing, Mr. Lock stayed in 
contact with Ms. Lock from Iraq, and he relied on her to send him items that he requested. Likewise, Mr. 
Lock’s mother, grandmother, and siblings resided in Kentucky where he visited them at least once a 
year. Mr. Lock also maintained a Florida driver’s license, and he owned two trucks, a boat and a trailer, 
and numerous firearms that he kept at his home in Florida. 

Mr. Lock had numerous economic ties to the United States. He maintained his status as a reserve 
deputy sheriff in Florida, owned and helped to manage three rental properties there, and organized and 
served as the resident agent for three startup businesses. He managed his financial affairs through 
numerous personal and business bank accounts in Florida. 

In contrast, Mr. Lock’s primary, if not sole, tie to Iraq was his work for TCI. Although he spent a 
considerable amount of time in Iraq, and we have no doubt that he developed strong bonds with his 
coworkers and acquaintances there, Mr. Lock clearly looked forward to leaving Iraq whenever he could 
to spend time with his family and friends in the United States. Mr. Lock was permitted to enter Iraq only 
on visas of fairly limited duration, and he did not pursue any business opportunities, open a banking 
account, or purchase any property there. The austerity of his living quarters in Iraq is strong evidence 
that his presence in Iraq was transitory and temporary. 
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SECTION: 1341 
RECEIVER BARRED FROM CLAIM OF RIGHT DEDUCTION DUE TO FRAUDULENT 
CONDUCT OF THOSE WHO ORIGINALLY OBTAINED FUNDS 

Citation: Robb Evans & Associates, LLC v. United States, CA1, Case Nos. 15 -2540 & 15-2552, 
3/3/17 

The First Circuit Court of Appeals determined that a District Court went beyond the law in attempting to mitigate 
an unfair result in the case of Robb Evans & Associates, LLC v. United States, CA1, Case Nos. 15-2540 & 15-
2552. 

The case involved the always confusing concept of a claim of right under IRC §1341.  This rule provides that if 
a taxpayer included an item in gross income in a prior year because it appeared the taxpayer had an unrestricted 
right to the item that is more than $3,000, and the amount is repaid in a later year, the taxpayer can, on the 
return for the year of repayment, either take a deduction for the amount repaid or claim a credit for the amount 
of additional tax paid when the item was originally included in income. 

In the case at hand, the items included in income were fraudulently obtained by an organization claiming to 
provide assistance to financially strapped individuals.  Eventually a suit was filed against the organization and 
the name plaintiff in this case was appointed as receiver of the organization to collect judgments against those 
organizations. 

The receiver had limited success in obtaining funds for the individuals who had been harmed and who had a 
judgment.  So the receiver, who now as filing returns on behalf of the organization, attempted to take a credit for 
the taxes paid on the ill-gotten gains of the organization under the claim of right statute. 

The IRS argued that this claim could not meet the requirements for a claim of right credit since a taxpayer who 
receives funds via fraud cannot reasonably believe he/she had an unrestricted right to the funds.  And, as the 
appellate panel notes, that position has been upheld by the courts: 

The law is clear, though, that it cannot be said to appear to an embezzler or fraudster that he has an 
unrestricted right to his ill-gotten gains (notwithstanding the fact that he is obligated to report those gains 
in his annual gross income). See Culley v. United States, 222 F.3d 1331, 1335-36 (Fed. Cir. 2000); Kraft 
v. United States, 991 F.2d 292, 299 (6th Cir. 1993); McKinney v. United States, 574 F.2d 1240, 1243 (5th 
Cir. 1978). In short, section 1341(a)’s “unrestricted right” language excludes all income reaped by 
taxpayers who know at the time of receipt that they have no right to the income. “When a taxpayer 
knowingly obtains funds as the result of fraudulent action, it simply cannot appear from the facts known 
to him at the time that he has a legitimate, unrestricted claim to the money.” Culley, 222 F.3d at 1335. It 
follows inexorably that if the taxpayers acquired the funds at issue by fraud, they could not have thought 
that they had an unrestricted right to those funds. 

But the District Court, agreeing in general with the above concept, found that this case should be treated 
differently to avoid an unfair result.  In the view of the trial court, since the provision was inserted in the law to 
prevent inequalities, the “fair” result in this case should not block the receiver, who was acting on behalf of the 
defrauded individuals, from obtaining a refund due to the bad faith of those that previously controlled the 
organization and had defrauded those who would receive the funds. 

The appellate panel concluded the District Court went too far in crafting this remedy, noting: 

After careful consideration of these appeals, we conclude that the district court erred: that Congress, in 
the spirit of fairness, tailored a statute to iron out a wrinkle in the Internal Revenue Code does not give 
a court license to make the application of the statute wrinkle-free. This conclusion leads us to apply the 
luminously clear language of the statute as written, sustain the government’s appeal, reject the cross-
appeal, reverse the judgment below, and remand for entry of judgment dismissing the tax-refund suit. 

http://media.ca1.uscourts.gov/pdf.opinions/15-2540P-01A.pdf
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Specifically, the appellate panel found: 

This finding of pervasive fraud was affirmed on appeal, see Zimmerman IV, 613 F.3d at 62, and the 
class action judgments against the taxpayers have become final. Thus, the Receiver is collaterally 
estopped from challenging the finding. And because it has been conclusively determined that the 
taxpayers procured the funds at issue through fraud, the taxpayers could not have thought that they had 
an unrestricted right to the funds. See Culley, 222 F.3d at 1335. Consequently, the Receiver, standing 
in their place and stead, is collaterally estopped from asserting that the taxpayers satisfied the 
requirements of section 1341(a). 
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