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NEWS BRIEFS FOR THE WEEK 

• IRS Commissioner’s testimony before the Senate Finance Committee about notifying 100,000 
individuals that their information may have been disclosed through the IRS’s link to the Free Application 
for Federal Student Aid (FAFSA) site.  “IRS Notifying Up to 100,000 About Student Aid Tool Hack”, Tax 
Notes Today, April 7, 2017, 2017 TNT 66-2 

• IRS announces its estimate that there are $1 billion in unclaimed 2013 income tax refunds which 
shortly will be forfeited by taxpayers.  IRS News Release IR-2017-72, 4/3/17 

• New batch of phishing emails looking for professional’s credentials have been sent out, looking for e-
Services usernames and passwords, claiming the professional’s account has been closed.  IRS News 
Release IR-2017-71, March 31, 2017 

SECTION: 263 
EXPENDITURES REQUIRED BY REGULATORY AGENCY TO OBTAIN APPROVAL FOR 
MERGER WERE NOT AUTOMATICALLY REQUIRED TO BE CAPITALIZED 

Citation: Chief Counsel Advice 201713010, 3/31/17  

Should a corporation that was required to incur certain costs to obtain regulatory approval for a merger be 
required to capitalize those costs as facilitative costs under IRC §1.263(a)-5(a)?  In Chief Counsel Advice 
201713010 the IRS National Office decided the answer was no. 

In this case the regulatory board required the following steps to be taken to approve the merger: 

1. An Amount N rate credit for each Company H customer. The rate credit reduced Company H’s 
revenue by Amount O in Year 2. Taxpayer made an Amount P capital contribution to Company H to 
fund the rate credit. The rate credit was made to customers of record on Date 5. 

2. An Amount Q contribution to a customer investment fund. The fund was set up to provide long-term 
benefits to Company H customers in the form of V. 

3. Payments totaling Amount R to State K for development of an S. 

4. A commitment to contribute Amount T per year for U to charitable organizations and traditional local 
community support within State K. 

Reg. §1.263(a)-5(a) provides that a taxpayer must capitalize amounts paid to facilitate certain transactions, in 
this case an acquisition in an ownership interest in certain business entities. 

Reg. §1.263(a)-5(b)(1) defines an amount paid to facilitate a transaction as: 

. . . if the amount is paid in the process of investigating or otherwise pursuing the transaction. Whether 
an amount is paid in the process of investigating or otherwise pursuing the transaction is determined 
based on all of the facts and circumstances. In determining whether an amount is paid to facilitate a 
transaction, the fact that the amount would (or would not) have been paid but for the transaction is 
relevant, but is not determinative. 

The memorandum goes on to cite further clarification of “facilitative” from the preamble to the regulations: 

The facilitate standard is intended to be narrower in scope than a “but for” standard. Thus, some 
transaction costs that arguably are capital under a but for standard, such as costs to downsize a 
workforce after a corporate merger (including severance payments) or costs to integrate the operations 
of merged businesses, are not required to be capitalized under a facilitate standard. While such costs 
may not have been incurred but-for the merger, the costs do not facilitate the merger itself. 

Perhaps not surprisingly to those in tax practice, this issue arose because an agent believed that all of these 
costs were facilitative.  But the memorandum, relying on the above rejection of a “but for” test, disagreed. 

https://www.irs.gov/uac/newsroom/irs-reminder-to-taxpayers-who-havent-filed-2013-returns-time-is-running-out-agency-has-1-billion-in-refunds
https://www.irs.gov/uac/newsroom/tax-professionals-warned-of-eservices-scam-urged-to-be-wary-of-schemes-as-filing-season-deadline-approaches
https://www.irs.gov/uac/newsroom/tax-professionals-warned-of-eservices-scam-urged-to-be-wary-of-schemes-as-filing-season-deadline-approaches
https://www.irs.gov/pub/irs-wd/201713010.pdf
https://www.irs.gov/pub/irs-wd/201713010.pdf
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The memorandum notes: 

In requiring capitalization of the costs at issue, the examining agent appears to rely primarily on a but-
for test to argue that the costs in question are capital expenditures under § 1.263(a)-5. The examining 
agent primarily relies on the conclusion that Taxpayer would not have incurred the costs at issue but-for 
the merger. While it would not be unreasonable to conclude that the costs at issue were incurred in 
order to obtain regulatory approval for the merger, the mere fact that costs would not have been incurred 
but for the closing of a transaction identified in § 1.263(a)-5(a) is not sufficient to determine that the costs 
facilitate the transaction. 

The memorandum goes on to note: 

As noted in the preamble to the proposed regulations, the facilitate standard is meant to be narrower 
than a but-for standard. Section 1.263(a)-5(b) explains that costs are facilitative if they are incurred in 
“investigating or otherwise pursuing” the transaction. The costs specifically identified as facilitative in § 
1.263(a)-5 are “deal costs,” that is, amounts paid to service providers, such as investment bankers, 
attorneys, and transfer agents, who undertake financial, legal, investigatory, or administrative activities 
that are generally provided exclusively for the purpose of pursuing a transaction but which otherwise 
are not general operating costs of the target or acquirer. See § 1.263(a)-5(l), ex. 1, 2 & 3. 

The agent had a second theory under which he believed these costs should be capitalized even if the “but for” 
test for capitalization was rejected.  Reg. §1.263(a)-5(e)(2)(iv) states that the costs of “obtaining regulatory 
approval” are inherently facilitative costs that must be capitalized.  The agent’s argument is that the taxpayer 
had to obtain regulatory approval for the merger and the regulatory agency demanded the costs in question be 
incurred in order to obtain that approval.  Thus, such costs should, in the agent’s view, be capitalized and not be 
available to be expensed. 

However, the memorandum does not agree that “costs of obtaining regulatory approval” should be read so 
broadly.  As the memorandum notes: 

The costs of obtaining regulatory approval include the costs of preparing for and appearing before a 
regulatory board. The phrase “regulatory approval” should not be read so broadly that it includes any 
and all costs to address conditions that might be imposed by regulators. 

The memorandum does not hold that the four items cited above can be immediately charged off—they still must 
qualify as deductible under other provisions of the law.  But the memorandum does conclude that these costs 
are not automatically capitalized under the intangible capitalization provisions of Reg. §1.263(a)-5. 

SECTION: 6103 
TAXPAYER CAN OBTAIN INFORMATION ON PAYMENT OF TAX BY CONTRACTORS FROM 
THE IRS IN EMPLOYMENT TAX DISPUTE 

Citation: Mescalero Apache Tribe v. Commissioner, 148 TC No. 11, 4/5/17  

In the case of the Mescalero Apache Tribe v. Commissioner, 148 TC No. 11 the Tax Court had to consider the 
taxpayer’s request to obtain information from the IRS regarding other taxpayers, specifically if those taxpayers 
had reported income received from the Tribe on their income tax returns.  Or, as the IRS claimed, did the law 
(specifically IRC §6103) prevent the agency from disclosing such information about other taxpayers. 

The question arose because the IRS had decided in an examination that the Tribe had failed to treat certain 
individuals as employees that were, in the agency’s view, truly employees.  While the Tribe is still contesting that 
fact, the Tribe sought information from the IRS to reduce the amount due. Specifically, the Tribe wished to know 
if contractors they had been unable to contact had paid their taxes. 

That is important because, while the Tribe is “on the hook” generally for payroll taxes if these individuals are 
found to truly be employees, IRC §3402 removes the employer’s liability if the employer can show the person 
had included the amounts on their return for the year in question. [IRC §3402(d)] 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11174
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The Tribe had used the method outlined in the Internal Revenue Manual (IRM 4.23.8.4) and attempted to contact 
the individuals in question.  While it located many of the individuals, the Tribe was unable to locate 70 of the 
individuals in question.  Some had moved and the Tribe had no current address, while others were in hard to 
reach areas that lacked utilities or cell phone service. 

While the Tribe was unable to obtain the information from the individuals regarding whether they had included 
the amounts in their income, clearly there was one other source that could answer that question.  The IRS clearly 
had the tax returns for these individuals (or knew they had not filed returns) and thus could provide information 
that likely would show that some of those 70 that the Tribe could not contact had paid their taxes. 

As the Court writes: 

The Tribe wants to take advantage of section 3402(d) in this case. But how? It tried to find its old workers 
and get them to fill out the form the IRS wants employers in this situation to use, but the Tribe argues 
that the information is just sitting there in the IRS’s records. 

Isn’t that what discovery is for? 

The IRS objected to providing this information for two reasons.  First, as noted above, the IRS claimed that 
IRC §6103(a) prohibited the IRS from releasing this information to another taxpayer.  Second, the agency argued 
this created an impermissible shift in the burden of proof from the taxpayer to the agency to gain the benefits of 
IRC §3402(d). 

The Court agrees that the information the Tribe seeks is “return information” as defined by IRC §6103 and that 
the general rule bars such disclosure.  But, as the Court notes “general rules usually have exceptions in trail, 
and section 6103 is no different.” 

There is a potential exception found at IRC §6103(h)(4) which provides: 

(4) Disclosure in judicial and administrative tax proceedings. — A return or return information may be 
disclosed in a Federal or State judicial or administrative proceeding pertaining to tax administration, but 
only — 

… 

(B) if the treatment of an item reflected on such return is directly related to the resolution of an 
issue in the proceeding; [or] 

(C) if such return or return information directly relates to a transactional relationship between a 
person who is a party to the proceeding and the taxpayer which directly affects the resolution 
of an issue in the proceeding; 

The opinion first notes that the title of IRC §6103(h) is “Disclosure to Certain Federal Officers and Employees 
For Purposes of Tax Administration, Etc.” and that the first Circuit Court to look at the issue (the Fifth Circuit 
Court of Appeals in the case of Chamberlain v. Kurtz, 589 F.2d 827, 837-38 (5th Cir. 1979)) had used that title 
to limit such disclosure only to Treasury officials.  But the Court goes on to note that most other circuits have 
rejected that view, instead following the Tenth Circuit’s reasoning in the case of First W. Gov’t Sec., Inc. v. United 
States, 796 F.2d 356, 360 (10th Cir. 1986) that the specific discussion of judicial proceedings broadens the 
application of the provision. 

Since this case would be appealable to the Tenth Circuit, the Tax Court is bound by that Circuit’s view. 

The Court concludes that subsection (B) may be a problem because it does not provide for release of “return 
information” but rather just a return.  Whether an item had been included in income would not necessarily be 
clear from merely looking at the return in question, although the IRS could have other information related to the 
return (such as all 1099MISC issued to the taxpayer) that would allow for answering the question. 

However, the Court notes that subsection (C) does allow for disclosure of return information. But there are a 
couple of hurdles to be overcome. 
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As the opinion notes: 

First, what is a “transactional relationship” under section 6103, and is the employer/worker relationship 
included within it? Next, does the return information that the Tribe wants “directly relate” to this 
relationship? And, finally, does the information related to the transactional relationship directly affect the 
resolution of the issue in this case? 

The opinion notes that historically courts have taken a broad view of what is a transactional relationship: 

To “transact” means simply “to carry on business.” Webster’s Third New International Dictionary 2425 
(2002). And the wide variety of business relationships that other courts have held are included in the 
general phrase lead us now to hold that the relationship between an employer and his worker is one 
that pertains to the carrying on of business. 

But is the information sought directly related to the transactional relationship, the next requirement of (C)?  Here 
the Court turns to a Nebraska District Court opinion: 

Here we have some help from a district court in Nebraska. In Guarantee Mut. Life, 42 A.F.T.R.2d (RIA) 
78-5915, a company sued for a tax refund by establishing that its workers were independent contractors 
and not employees. The district court there found that the workers’ tax records would contain evidence 
of how the workers viewed their status — a significant factor in a worker-classification case — and 
allowed disclosure under section 6103(h)(4)(C). Id. We agree that whether the Tribe’s workers paid their 
tax liabilities in full tends to show whether they considered themselves independent contractors or 
employees and thus directly relates to their relationship with the Tribe. 

Finally, does that information directly affect the resolution of the issue in this case?  The Court finds several 
cases on this issue and, not surprising, this information is found to directly affect the resolution of the case.   

As the opinion notes: 

For example, in Texture Source, Inc. v. United States, 851 F. Supp. 2d 1260, 1267 (D. Nev. 2012), the 
court found that discovery of relevant return information relating to tax treatment of drywall workers was 
directly related to the tax treatment of those workers as contractors. In Davidson, 559 F. Supp. at 461, 
the court found that financial statements between a debtor and a creditor directly related to whether the 
creditor made a material misstatement to a probation officer. This information directly related to the 
sentencing court’s ability to resolve an issue crucial in arriving at a just sentence for the creditor. Id. at 
461-62. And in First Western, 796 F.2d at 359-60, the court found that audit information relating to a 
transactional relationship between investors and their broker directly affected the investors’ tax liabilities. 
How the Tribe’s workers viewed themselves — as employees or independent contractors — is a factor 
in worker-classification cases. See Weber v. Commissioner, 103 T.C. 378, 387 (1994) (whether a worker 
is a common-law employee or an independent contractor depends in part on the relationship the parties 
believed they were creating), aff’d, 60 F.3d 1104 (4th Cir. 1995); see also Ewens & Miller, Inc. v. 
Commissioner, 117 T.C. 263, 270 (2001). And whether the Tribe’s workers paid their income-tax 
liabilities as independent contractors would tend to prove or disprove the Tribe’s case, which would 
directly relate to the resolution of one of the issues here. We also shouldn’t overlook the big issue here: 
If the Tribe’s workers did indeed pay their tax liabilities, then the Tribe’s section 3402(d) defense would 
be proved and would be entirely resolved. 

The Court also does not find this creates an impermissible burden shift for the IRS.  The burden remains on the 
taxpayer, but one way for the taxpayer to obtain information to satisfy that burden is via discovery.  

As the opinion states: 

The Commissioner still objects that, even if the information is disclosable, it is still not discoverable. It is 
true that section 3402(d) seems to place the burden on the taxpayer to show that the income tax is paid. 
And each party in civil litigation must bear “the ordinary burden of financing his own suit.” Eisen v. 
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Carlisle & Jacquelin, 417 U.S. 156, 179 (1974). But that doesn’t mean discovery cannot be had of his 
opponent. Our Rule 70(b) says that information is discoverable or not “regardless of the burden of proof 
involved.” We’ve read our Rule to mean what it says. Piscatelli v. Commissioner, 64 T.C. 424, 426 
(1975). “Who bears the burden of proof on an issue has no effect on the obligation to comply with 
appropriate discovery requests.” Guillo v. Commissioner, T.C. Memo. 1998-40, 1998 WL 42189 at *4, 
aff’d, 165 F.3d 915 (9th Cir. 1998). 

SECTION: 6502 
PRIVATE COLLECTION AGENCY ASSIGNMENTS BEGIN, IRS ISSUES DESCRIPTION OF 
PROGRAM AND SCAM WARNING 

Citation: News Release IR-2017-74, 4/4/17 

The IRS announced the beginning of the use of private collection agencies to collect overdue taxes in News 
Release IR-2017-74.  The program, mandated by Congress in late 2015, requires the IRS to transfer certain 
overdue accounts to private collection agencies.   

The release begins by describing how the program will work, noting that the IRS will first notify the taxpayer that 
their account is being transferred to a private agency and will send along Publication 4518 to describe the 
process for the taxpayer in question. 

The news release informs taxpayers that only the following four collection agencies are participating in the 
program: 

• CBE Group of Cedar Falls, Iowa;  

• Conserve of Fairport, N.Y.;  

• Performant of Livermore, Calif.; and  

• Pioneer of Horseheads, N.Y 

The assigned firm will send its own letter following the IRS letter being sent informing the taxpayer the case has 
been assigned to them.  There will be information on the letters that will allow taxpayers to confirm with the party 
they are speaking with that they are the authorized representative. 

The release notes that the agency can take the following actions: 

The private firms are authorized to discuss payment options, including setting up payment agreements 
with taxpayers. But as with cases assigned to IRS employees, any tax payment must be made, either 
electronically or by check, to the IRS. A payment should never be sent to the private firm or anyone 
besides the IRS or the U.S. Treasury. Checks should only be made payable to the United States 
Treasury. To find out more about available payment options, visit IRS.gov/Payments. 

However, the notice goes on to note that the collection agencies are not authorized to take enforcement actions 
against the taxpayer, but rather only IRS employees can take such actions as filing a notice of Federal Tax Lien 
or issue a levy. 

The is s new Private Debt Collection page on the IRS website to provide information on the program. 

The release goes on to discuss an issue that has concerned many since Congress first mandated the program—
the problem of phone scams where the scammer claims to be a collection agency contacting taxpayers on behalf 
for the IRS. 

The release begins with a basic caution that you may want to share with clients who don’t have tax problems, 
but might be easily frightened by a scammer: 

People should remember that these private collection firms will only be calling about a tax debt the 
person has had – and has been aware of – for years and had been contacted about previously in the 
past by the IRS. 

https://www.irs.gov/uac/newsroom/private-collection-of-some-overdue-federal-taxes-starts-in-april-those-affected-will-hear-first-from-irs-irs-will-still-handle-most-tax-debts
https://www.irs.gov/uac/newsroom/private-collection-of-some-overdue-federal-taxes-starts-in-april-those-affected-will-hear-first-from-irs-irs-will-still-handle-most-tax-debts
https://www.irs.gov/businesses/small-businesses-self-employed/private-debt-collection
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“Here’s a simple rule to keep in mind. You won’t get a call from a private collection firm unless you have 
unpaid tax debts going back several years and you’ve already heard from the IRS multiple times,” 
Koskinen said. “The people included in the private collection program typically already know they have 
a tax issue. If you get a call from someone saying they’re from one of these groups and you’ve paid your 
taxes, that’s a sure sign of a scam.” 

Specifically, the release points out that an unexpected call from someone claiming to be with or represent the 
IRS making threats against the taxpayer is a key warning sign of a fraud. 

The release also repeats some of the basic warning signs for scammers, doing things that the IRS simply won’t 
do.  The release provides: 

Whether or not a taxpayer’s account is assigned to a private collection agency, the IRS warns taxpayers 
to beware of scammers pretending to be from the IRS or an IRS contractor. Here are some things the 
scammers often do but the IRS and its contractors will never do. 

• Call to demand immediate payment using a specific payment method such as a prepaid debit 

card, gift card or wire transfer. Generally, the IRS will first mail a bill to any taxpayer who owes 

taxes, and if a case is assigned to a PCA, both the IRS and the authorized collection agency 

will send the taxpayer a letter. Payment will always be to the United States Treasury. 

• Threaten to immediately bring in local police or other law-enforcement groups to have the 

taxpayer arrested for not paying. 

• Demand that taxes be paid without giving the taxpayer the opportunity to question or appeal 

the amount owed. 

• Ask for credit or debit card numbers over the phone. 
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