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2 Current Federal Tax Developments 

SECTION: 85 
TAXPAYER HAD TO REPORT UNEMPLOYMENT BENEFIT INCOME 
EVEN THOUGH HE LATER REPAID THE BENEFITS 
Citation: Yoklic v. Commissioner, TC Memo. 2017-143, 7/19/17 

The concept of a “claim-of-right” can be confusing for both taxpayers and tax professionals.  In the 
case of Yoklic v. Commissioner, TC Memo. 2017-143, a taxpayer did not include unemployment 
benefits received in 2012 in income because the state agency administering the benefits (Arizona’s 
Department of Economic Security (DES)) had determined he was not entitled to the benefits, and 
Mr. Yoklic repaid those benefits in 2013. 

Mr. Yoklic applied for unemployment benefits in 2012 and received $3,360 in such benefits from 
April to August 2012.  However, eventually DES determined he was not eligible for such benefits: 

Thereafter, DES issued petitioner a determination letter dated August 9, 2012, followed by 
decision letters dated September 14 and October 25, 2012. These letters stated that 
petitioner was not entitled to the unemployment benefits received, resulting in an 
overpayment of unemployment benefits of $3,360 determined against him.3 The October 
25, 2012, letter also informed petitioner that the last date to file a request for review was 
November 26, 2012. The only action petitioner took in response to this letter was to repay 
the benefits he had received, as evidenced by a copy of an endorsed check dated September 
26, 2013, paid to the order of DES for $3,527.94. 

Despite receiving a Form 1099G from DES for 2012, Mr. Yoklic did not report the $3,360 as 
income for 2012. 

As the Court notes, the claim-of-right doctrine exists because of our annual method for reporting 
our tax liabilities.  As the opinion notes: 

A taxpayer receives income under a claim of right whenever he “acquires earnings, lawfully or 
unlawfully, without the consensual recognition, express or implied, of an obligation to repay 
and without restriction as to their disposition”. Id. (quoting James v. United States, 366 U.S. 
213, 219 (1961)). Under the claim-of-right doctrine, laid out by the Supreme Court in N. 
Am. Oil Consol. v. Burnet, 286 U.S. 417, 424 (1932), “[i]f a taxpayer receives earnings under 
a claim of right * * *, he has received income which he is required to return, even though it 
may still be claimed that he is not entitled to retain the money, and even though he may still 
be adjudged liable to restore its equivalent.” Receipts subject to a taxpayer’s claim of right are 
includible for the year of receipt. 

When income is received under a claim-of-right, the taxpayer reports it in the year received, despite 
the possibility (or in this case, certainty) that repayment may be demanded in a later year. 

One exception to the claim of right doctrine is the doctrine of rescission.  In a rescission, the 
transaction is fully reversed and treated as if it never happened.  The opinion explains this doctrine 
as follows: 

The doctrine of rescission represents an exception to the claim-of-right doctrine. See Blagaich 
v. Commissioner, at *13. Pursuant to this exception, income received under a claim of right 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11340
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need not be included in gross income if, in the year of receipt, the taxpayer (1) recognizes an 
existing and fixed obligation to repay the amount received and (2) makes provisions for 
repayment. See id. at *13-*14; see also Hope v. Commissioner, 55 T.C. 1020, 1030 (1971), 
aff’d, 471 F.2d 738 (3d Cir. 1973); Gaddy v. Commissioner, 38 T.C. 943, 949 (1962), aff’d 
in part, remanded in part, 344 F.2d 460 (5th Cir. 1965); Goldberg v. Commissioner, T.C. 
Memo. 1997-74, slip op. at 48, aff’d, 246 F.3d 674 (9th Cir. 2000). 

But Mr. Yoklic failed to meet the requirements to invoke the doctrine of rescission to override the 
claim-of-right doctrine.  As the Court notes: 

On the basis of the record before us, we find that petitioner’s obligation to repay the 
unemployment compensation he received from DES in 2012 became fixed in that same year. 
However, petitioners do not contend, nor is there any evidence in the record indicating, that 
they made provisions for repayment also in that same year. Instead, the record clearly shows 
repayment to DES the following taxable year in September 2013. The doctrine of rescission 
thus does not save petitioners from respondent’s adjustment including in their gross income 
for 2012 the unemployment compensation that, in that year, petitioner received from DES. 

Accordingly, pursuant to sections 85(a) and 451(a), we sustain respondent’s determination 
that for 2012 petitioners had $3,360 of unemployment compensation that was taxable 
income to them. 

A reader may complain that this hardly seems fair—Mr. Yoklic is paying tax on funds he was not 
allowed to keep.  Since the case only dealt with 2012, the Court did not address how this inequity is 
dealt with under the law. 

Generally, a taxpayer restoring funds under a claim of right may take a deduction for the repayment 
in the year of repayment (2013 in this case).  But if the amount repaid exceeds $3,000, the taxpayer 
may elect, in lieu of a deduction, to claim a credit for the amount his/her tax was increased in the 
year of inclusion, and then use that credit against the taxes for the year of repayment.  This credit is 
found at IRC §1341. 

SECTION: 163 
IRS FOR THE THIRD TIME EXTENDS SAFE HARBOR METHOD 
FOR RECIPIENTS OF HARDEST HIT FUND RELIEF THROUGH 
2021 
Citation: Notice 2017-40, 7/21/17 

The IRS in Notice 2017-40 again extended the time period, this time through 2021, that taxpayers 
may use the safe harbor method of reporting HFA mortgage relief originally granted in Notice 2011-
14.  Notice 2015-77 had extended until the 2017 tax year the safe harbor method originally 
provided for in Notice 2013-7 of reporting payments made on a home mortgage that had received 
relief from a state housing agency from the Hardest Hit Fund (HFA Hardest Hit Fund).   

The new notice also extends relief from penalties related to information returns for mortgage services 
and state housing agencies due to payments made under the program. 

https://www.irs.gov/pub/irs-drop/n-17-40.pdf
https://www.irs.gov/pub/irs-drop/n-15-77.pdf
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This notice represents the third extension of the safe harbor method for homeowners and 
information return relief for reporting agencies. 

Specifically, the notice provides for the following relief for homeowners receiving payments under a 
qualified program: 

For taxable years 2010 through 2021, a homeowner may deduct on his or her Federal 
income tax return the lesser of -- 

- The sum of all payments on the home mortgage that the homeowner actually makes 
during a taxable year to the mortgage servicer or the State HFA; or 

- the sum of amounts shown on Form 1098, Mortgage Interest Statement, for 
mortgage interest received, real property taxes, and mortgage insurance premiums (if 
deductible for the taxable year under § 163(h)(3)(E)). 

This safe harbor method of computing the homeowner's deduction applies for a taxable year 
if (1) the homeowner meets the requirements of §§ 163 and 164 to deduct all of the 
mortgage interest on the loan and all of the real property taxes on the principal residence, 
and (2) the homeowner participates in a State Program in which the program payments 
could be used to pay interest on the home mortgage. 

The information return reporting relief is detailed as follows: 

The Service will not assert penalties under §§ 6721 and 6722 against a mortgage servicer that 
reports on Forms 1098 payments received under a State Program during calendar years 2011 
through 2021 if the servicer notifies homeowners that the amounts reported on the Form 
1098 are overstated because they include government subsidy payments. 

The Service will not assert penalties under §§ 6721 and 6722 against any State HFA for 
failing to file and furnish Forms 1098 for calendar years 2011 through 2021 if the State 
HFA provides each homeowner and the IRS a statement setting forth (1) the homeowner's 
name and taxpayer identification number (TIN), and (2) the amount of payments the State 
HFA made to the mortgage servicer under the State Program during that year (separately 
stating the amount the State HFA paid and the amount the homeowner paid). Except as 
provided in Rev. Proc. 2011-55 regarding use of Form 1098-MA, the statement the State 
HFA provides to the IRS must be a single statement that separately lists the names, TINs, 
and relevant payment amounts for each homeowner. 

For calendar years 2011 through 2021, State HFAs may, at their option, use Form 1098-MA 
in accordance with Rev. Proc. 2011-55 to provide the information described in Notice 
2013-7 instead of filing a single statement for the calendar year. 
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SECTION: 1012 
TAXPAYER COULD NOT PROVE HE HAD INFORMED BROKER TO 
USE OTHER THAN FIFO COST BASIS FOR SHARES SOLD 
Citation: Turan v. Commissioner, TC Memo 2017-141, 7/17/17 

When a taxpayer acquires multiple blocks of the same security, under Reg. §1.1012-1(c)(1) the 
taxpayer is deemed to first sell the first shares purchased—or, to put it simply, the taxpayer is put on 
the first-in, first-out (FIFO) basis.  However, a taxpayer with the stocks held by a broker can 
specifically identify the shares to be sold if the taxpayer adequately advises the broker prior to the sale 
of the shares he/she wishes to sell.  [Reg. §1.1012-1(c)(2) and (3)] 

In the case of Turan v. Commissioner, TC Memo 2017-141 the question was whether Mr. Turan 
had made that adequate identification of shares sold. 

The taxpayer maintained a brokerage account with Scottrade.  While he had a diverse portfolio, 
almost all his holdings were short term, with frequent purchases and sales of small blocks of stock.  
However, in 2013 he did take a long-term investment position in FNMA stock, acquiring shares at 
various times. 

During 2013 the taxpayer had 51 sales with Scottrade, 16 of which involved FNMA stock.  
Scottrade reported these sales on Form 1099B and reported the basis of shares sold on the FIFO 
basis.  For whatever reason, Mr. Turan failed to include any of these sales on his 2013 income tax 
return. 

When the case got to Tax Court, the taxpayer had conceded he should have reported those sales and 
conceded the reported basis on all shares except those involving FNMA stock.  For the FNMA stock, 
Mr. Turan claimed that Scottrade had erred by reporting a FIFO basis for the stock, and that a 
LIFO method should have been used. 

The taxpayer claimed he had attempted to inform Scottrade that he wished to use a LIFO method 
for his FNMA shares.  As the Court opinion notes: 

Petitioner testified that in mid-2013 he attempted to inform Scottrade of his desire to use 
LIFO instead of FIFO, by way of their internet client portal, but was unable to do so because 
of an error on Scottrade’s website. He stated that he phoned the firm in an attempt to work 
around this error, but received no assistance. Petitioner did not testify as to whether he ever 
again attempted to make this election for 2013 or otherwise contacted Scottrade during the 
seven months that followed his initial attempt. 

However, the Court noted that he presented no evidence, aside from his testimony, of this 
attempted contact with Scottrade, and Scottrade indicated that they had no evidence of any contact 
by or on behalf of the taxpayer at all.  Based on that, the opinion notes: 

We find that petitioner never instructed his broker to administer his account using any 
method other than the regulatory default FIFO method, or otherwise adequately identified 
the specific stock to be sold at the time of sale. Respondent’s determinations are sustained. 

http://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11333


6 Current Federal Tax Developments 

SECTION: 4980H 
EXECUTIVE ORDER DOES NOT RELIEVE TAXPAYERS OF 
SHARED RESPONSIBILITY PENALTIES FOR 2016 
Citation: INFO 2017-10, INFO 2017-0013, and INFO 2017-0017, 7/19/17 

On January 20, 2017, newly inaugurated President Donald Trump signed Executive Order 
Minimizing the Economic Burden of the Patient Protection and Affordable Care Act Pending 
Repeal, directing agencies to exercise the authority and discretion permitted to them by law to 
reduce burdens imposed by the Affordable Care Act.  As well, shortly thereafter the IRS announced 
that it would accept tax returns where taxpayers did not indicate whether they had qualifying health 
insurance.   

Many clients took this to mean that the penalties for failure to maintain health insurance that 
provided minimum essential coverage by individuals and the shared responsibility payments that are 
imposed on applicable large employers (ALEs) who fail to provide affordable minimum essential 
coverage to their employees would not apply for 2016.  However, in information letters INFO 
2017-10, INFO 2017-0013, and INFO 2017-0017 the IRS noted that the order did not actually 
change the law, and that the penalties will still apply to those taxpayers unless they meet another 
exception. 

With regard to the penalty imposed on ALEs under IRC §4980H, the IRS notes in INFO 2017-10 
that “[t]here is no provision in the statute that provides for the waiver of an ESRP.” (Employer 
Shared Responsibility Payment under §4980H)  In the case of that letter, the organization in 
question was an ALE not for profit organization not providing the coverage for both financial and 
religious reasons.  While there is no provision granting relief to not for profits that have financial 
issues with providing the option for coverage, the letter did note that eligible nonprofit religious 
organizations that objects to providing contraceptive coverage on religious grounds does have the 
ability to seek to exclude that coverage. 

For individuals, §5000A generally imposes a separate shared responsibility payment on individuals 
who do not maintain qualifying insurance.  There are some options for relief, as INFO 2017-17 
notes: 

Certain individuals are exempt from the requirement to have minimum essential coverage. 
One exemption is for individuals whose coverage options are considered unaffordable 
because the minimum amount they must pay for minimum essential coverage is more than a 
certain percentage of their household income. That percentage is 8.16 for 2017. Your 2017 
household income is the modified adjusted gross income of you, your spouse (if filing 
jointly), and any dependents who are required to file a tax return. Modified adjusted gross 
income is the adjusted gross income from the tax return plus any excludible foreign earned 
income and tax-exempt interest received during the taxable year. For more information on 
health coverage exemptions, you may want to visit our website, www.irs.gov, and review 
Form 8965, Health Coverage Exemptions. 

As the executive order suggests in its title, this order was meant to be a short-term stop-gap measure 
until Congress repealed these requirements.  However, as the repeal of ACA proved more difficult to 

https://www.irs.gov/pub/irs-wd/17-0010.pdf
https://www.irs.gov/pub/irs-wd/17-0010.pdf
https://www.irs.gov/pub/irs-wd/17-0013.pdf
https://www.irs.gov/pub/irs-wd/17-0017.pdf
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bring to fruition than many expected, taxpayers who decided not to report or pay the penalties on 
their 2017 return may be in for an unhappy surprise.   

Similarly, advisers seem to be in a similarly “tight spot” with regard to these rules.  Preparers are still 
bound not to sign a return that has a position that lacks substantial authority unless there is 
disclosure.  And, even with disclosure, the preparer can only sign the return if there is a reasonable 
basis for the position.  While, arguably, the ambiguity with regard to the rules might have created 
such authority at the beginning of the 2017 filing reason, now it appears any such “authority” is 
tenuous at this point. 

It is possible, if Congress does find a way to enact a bill that removes these penalties, that the issue 
may retroactively go away. But until then advisers need to be aware that the IRS does not view the 
Executive Order, which limits its application to discretion allowed to agencies under the law, as 
allowing or requiring the agency to ignore the penalties imposed by the law. 
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