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2 Current Federal Tax Developments 

Section: Legislation 
Joint Committee Publishes Document Detailing Differences Between 
Versions of Tax Cuts and Jobs Act 

Citation: Comparison of the House and Senate Passed Versions of the Tax Cuts 
and Jobs Act, JCX-64-17, 12/7/17 

The Joint Committee on Taxation has released a report (JCX-64-17) that details the differences 
between the versions of the Tax Cuts and Jobs Act that passed the House and Senate.   

The document breaks the bills down by broad topics, and within each broad topic lists those 
provisions that are identical in both bills, those that exists in both bills but have some 
differences in the details and then provisions that exist only in one or the other bill. 

While this document will likely be relevant for only a brief period, right now it’s a very useful 
document to help practitioners understand what items are in both bills in identical form (and 
thus seem most likely to adopted without change), those that exist with differences (where it’s 
likely the provision will be in the final bill, though details remain in doubt), and those that exist 
only in one bill (and are most at risk to not appear in the final bill at all). 

That said, there is no guarantee that only these provisions will be in the final bill, or that a 
provision will end up with terms that are unlike those in either the current House or Senate bills. 

Section: 162 
Disgorgement Ordered for Violation of Federal Securities Law Not 
Deductible in View of IRS Memo 

Citation: CCA 201748008, 12/1/17 

The IRS, reacting to the Supreme Court’s decision in Kokesh v. S.E.C., 137 S. Ct. (2017), has 
issued a memorandum (CCA 201748008) taking the position that amount paid as a 
disgorgement for violating a federal securities falls under IRC Section 162(f)’s prohibition of a 
deduction for a fine or similar penalty. 

Specifically, IRC §162(f) provides: 

(f) Fines and penalties 

No deduction shall be allowed under subsection (a) for any fine or similar penalty paid to a government 
for the violation of any law. 

Reg. §1.62-21(b) provides the definition of a “fine or similar penalty,” stating: 

(b) Definition. 

(1) For purposes of this section a fine or similar penalty includes an amount-- 

(i) Paid pursuant to conviction or a plea of guilty or nolo contendere for a crime 
(felony or misdemeanor) in a criminal proceeding; 

(ii) Paid as a civil penalty imposed by Federal, State, or local law, including 
additions to tax and additional amounts and assessable penalties imposed by 
chapter 68 of the Internal Revenue Code of 1954; 

https://www.jct.gov/publications.html?func=startdown&id=5048
http://www.irs.gov/pub/irs-wd/201748008.pdf
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(iii) Paid in settlement of the taxpayer's actual or potential liability for a fine or 
penalty (civil or criminal); or 

(iv) Forfeited as collateral posted in connection with a proceeding which could result 
in imposition of such a fine or penalty. 

The memorandum outlines the Supreme Court’s holding in Kokesh as follows: 

In Kokesh v. SEC, 137 S. Ct. 1635 (2017), the United States Supreme Court held that 
disgorgement imposed as a sanction for violating a federal securities law was a penalty for purposes of 
the 5-year statute of limitations in 28 U.S.C. § 2462 (applicable to an action for the enforcement of 
any civil fine, penalty, or forfeiture). In its analysis, the Supreme Court stated that “SEC disgorgement 
. . . bears all the hallmarks of a penalty: It is imposed as a consequence of violating a public law and it 
is intended to deter, not to compensate.” Kokesh, 137 S. Ct. at 1644. The Court also stated that 
“courts have consistently held that '[t]he primary purpose of disgorgement orders is to deter violations of 
the securities laws by depriving violators of their ill-gotten gains.'” Id. at 1643 (citing SEC v. 
Fischbach Corp., 133 F.3d 170, 175 (2d Cir. 1997)). 

The memorandum discusses the proper test to determine if a deduction is barred by IRC 
§162(f): 

It is also important to clarify that, although the issue under section 162(f) is often referred to as whether 
a payment is punitive or compensatory, the scope of section 162(f) is not restricted to payments that are 
“punitive” in the narrow sense that they are imposed solely as retribution for past wrongdoing. The 
scope of “punitive” in this context includes the purpose of enforcing the law by deterring the proscribed 
conduct in the future: “Thus, it is clear that, if the deduction of a civil fine (or similar penalty) is to fall 
within the proscription of section 162(f), the fine must be one which punishes and/or deters.” Middle 
Atlantic Distributors, Inc. v. Commissioner, 72 T.C. 1136, 1143 (1979) (emphasis added); see also 
True v. United States, 894 F.2d 1197, 1205 (10th Cir. 1990) (amounts paid for violating the 
Federal Water Pollution Control Act were not deductible because they served "a deterrent and 
retributive function similar to a criminal fine"). Therefore, a payment imposed primarily for purposes of 
deterrence and punishment is not deductible under section 162(f). 

The memorandum concludes the payment described in Kokesh meets the requirements to be 
barred under IRC §162(f), noting: 

Because, as the Supreme Court held, disgorgement payments are penalties and are not compensatory, 
section 162(f) prohibits a deduction under section 162(a) for an amount paid as disgorgement for 
violating a federal securities law. 

Section: 401 
List of 2017 Required Amendments Issued by IRS 

Citation: Notice 2017-72, 12/5/17 

The IRS has issued the 2017 required amendment (RA) list for individually designed qualified 
retirement plans (Notice 2017-72).  Despite the name of the document, the required 
amendments listed in this document are not required to be made by the end of 2017, but rather 
must be made generally by December 31, 2019 (the end of the remedial amendment period), 
although some governmental plans may qualify for a later date (see Rev. Proc. 2016-37). 

https://www.irs.gov/pub/irs-drop/n-17-72.pdf
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The IRS changed the required amendment period, effective January 1, 2017, with the issuance 
of Rev. Proc. 2016-37.  As the current notice describes the new system contained in Rev. Proc. 
2016-37: 

Sections 5.05(3) and 5.06(3) of Rev. Proc. 2016-37 extend the remedial amendment period for 
individually designed plans to correct disqualifying provisions that arise as a result of a change in 
qualification requirements. Under section 5.05(3), the remedial amendment period for a plan that is 
not a governmental plan (as defined in § 414(d)) is extended to the end of the second calendar year that 
begins after the issuance of the RA List on which the change in qualification requirements appears. 
Section 5.06(3) provides a special rule for governmental plans that could further extend the remedial 
amendment period in some cases. 

The IRS notes that the RA list will not contain the following items: 

• Statutory changes in qualification requirements for which the Treasury Department and the 
IRS expect to issue guidance (which would be included on an RA List issued in a future 
year); 

• Changes in qualification requirements that permit (but do not require) optional plan 
provisions (in contrast to changes in the qualification requirements that cause existing plan 
provisions, which may include optional plan provisions previously adopted, to become 
disqualifying provisions);2 or 

• Changes in the tax laws affecting qualified plans that do not change the qualification 
requirements under § 401(a) (such as changes to the tax treatment of plan distributions, or 
changes to the funding requirements for qualified plans). 

The 2017 RA items that the IRS believes will require a change to most plans of the type affected 
by the change are: 

• Final regulations regarding cash balance/hybrid plans (79 Fed. Reg. 56442, 80 Fed. Reg. 
70680). Cash balance/hybrid plans must be amended to the extent necessary to comply with 
those portions of the regulations regarding market rate of return and other requirements that 
first become applicable to the plan for the plan year beginning in 2017. (This requirement 
does not apply to those collectively bargained plans that do not become subject to these portions 
of the regulations until 2018 or 2019 under the extended applicability dates provided in § 
1.411(b)(5)-1(f)(2)(B)(3).) 
Note: The relief from the anti-cutback requirements of § 411(d)(6) provided in § 
1.411(b)(5)-1(e)(3)(vi) applies only to plan amendments that are adopted before the effective 
date of these regulations. 
Note: See also Notice 2016-67, 2016-47 I.R.B. 748, which addresses the applicability of 
the market rate of return rules to implicit interest pension equity plans. 

• Benefit restrictions for certain defined benefit plans that are eligible cooperative plans or 
eligible charity plans described in section 104 of the Pension Protection Act of 2006, as 
amended (“PPA”)). An eligible cooperative plan or eligible charity plan that was not subject 
to the benefit restrictions of § 436 for the 2016 plan year under § 104 of PPA ordinarily 
becomes subject to those restrictions for plan years beginning on or after January 1, 2017. 
However, a plan that fits within the definition of a “CSEC plan” (as defined in § 414(y)) 
continues not to be subject to those rules unless the plan sponsor has made an election for the 
plan not to be treated as a CSEC plan. 
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The remaining item in the 2017 RA list are items that would affect most plans, but may still 
require amendments for specific plans, is: 

• Final regulations regarding partial annuity distribution options for defined benefit pension 
plans (81 Fed. Reg. 62359). Defined benefit plans that permit benefits to be paid partly in 
the form of an annuity and partly as a single sum (or other accelerated form) must do so in a 
manner that complies with the § 417(e) regulations. Section 1.417(e)-1(d)(7) provides rules 
under which the minimum present value rules of § 417(e)(3) apply to the distribution of only 
a portion of a participant's accrued benefit. 
Section 1.417(e)-1(d)(7) applies to distributions with annuity starting dates in plan years 
beginning on or after January 1, 2017, but taxpayers may elect to apply § 1.417(e)-1(d)(7) 
with respect to any earlier period. 
Note: The regulations provide relief from the anti-cutback rules of § 411(d)(6) for certain 
amendments adopted on or before December 31, 2017. 
Note: Model amendments that a sponsor of a qualified defined benefit plan may use to amend 
its plan to offer bifurcated benefit distribution options in accordance with these final 
regulations are provided in Notice 2017-44, 2017-36 I.R.B. 226. 

Section: 1041 
Sale of Property to Former Spouse Found Related to Cessation of 
Marriage, No Loss Allowed on Sale 

Citation: Stapleton v. Commissioner, TC Summary Opinion 2017-87, 12/4/17 

The IRS in the case of Stapleton v. Commissioner¸ TC Summary Opinion 2017-87, was 
challenging the taxpayer’s claimed capital loss carryover from 2012 to 2013 and 2014.  The IRS 
specifically was taking the position that a sale of property by the taxpayer to his ex-spouse in 
2012 related to the cessation of the prior marriage and thus a loss deduction was barred by IRC 
§1041(a)(2). 

IRC §1041(a)(2) provides: 

(a) General rule 

No gain or loss shall be recognized on a transfer of property from an individual to (or in trust for the 
benefit of)— … 

 (2) a former spouse, but only if the transfer is incident to the divorce. 

Reg. §1.1041-1T(b), Q&A-7 provides the following discussion regarding what type of transfers 
would be “incident to the divorce” in a transfer to a former spouse: 

Q-7: When is a transfer of property related to the cessation of the marriage? 

A-7: A transfer of property is treated as related to the cessation of the marriage if the transfer is 
pursuant to a divorce or separation instrument, as defined in section 71(b)(2), and the transfer occurs 
not more than 6 years after the date on which the marriage ceases. A divorce or separation instrument 
includes a modification or amendment to such decree or instrument. Any transfer not pursuant to a 
divorce or separation instrument and any transfer occurring more than 6 years after the cessation of the 
marriage is presumed to be not related to the cessation of the marriage. This presumption may be 
rebutted only by showing that the transfer was made to effect the division of property owned by the 
former spouses at the time of the cessation of the marriage. For example, the presumption may be 

https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11503
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rebutted by showing that (a) the transfer was not made within the one- and six-year periods described 
above because of factors which hampered an earlier transfer of the property, such as legal or business 
impediments to transfer or disputes concerning the value of the property owned at the time of the 
cessation of the marriage, and (b) the transfer is effected promptly after the impediment to transfer is 
removed. 

In this case the couple had been divorced in 2007.  As part of that divorce, the parties had 
agreed to transfer title to property referred to as the “Horse Ranch Property” to the husband, 
but subject to a special agreement that made each party responsible for payment of specific 
expenses related to that property.  The agreement also provided that the husband would attempt 
to sell the property, providing that he would accept an offer that was at least 93% of the listed 
price.  As well, if the property failed to sell by various dates, the husband would reduce the 
requested price by specified amounts at each date, again agreeing to accept any offer that was at 
least 93% of the price. 

Due to the poor real estate market during the years at question, the property was not able to be 
sold despite the required reductions in the asking price.  Finally, in November 2012, Mr. 
Stapleton asked his former spouse if she would agree to buy the property from him.  She 
eventually agreed to buy the property from Mr. Stapleton for $175 000 and assuming the 
outstanding debts of over $2,000,000 on the property. 

On their 2012 return, the Stapletons claimed a sizable loss, with $598,341 available for carryover 
into 2013.  That loss offset capital gains of $23,918 in 2013 and $17,821 in 2014. 

The IRS argued that this transaction was merely the final step in the division of the property 
between the ex-spouses and thus was “incident to the divorce” in which case no loss deduction 
would be allowed to Mr. Stapleton.  

Mr. Stapleton argued that a transfer only relates to the cessation of marriage if it discharges a 
marital obligation, which this transaction did not do.  But the Tax Court disagreed, noting: 

Neither section 1041(c), the temporary regulation, nor the legislative history imposes such a restriction 
on the application of the statute. 

Rather the opinion concluded: 

What is clear on this record is that the division of the couple’s marital property, as prescribed by the 
MSA, was not complete until the ranch property was sold. As discussed above, both petitioner and 
Maureen Stapleton had retained significant rights and obligations in respect of the ranch property after 
their marriage was dissolved. We therefore conclude that petitioner’s sale of the property to Maureen 
Stapleton was made to effect the division of property that the couple owned at the time of the cessation of 
their marriage within the meaning of section 1.1041-1T(b), Q&A-7, Temporary Income Tax Regs., 
supra. Moreover, the sale was “related to the cessation of the marriage” when we construe section 
1041(c) broadly in accordance with the legislative history of the provision and this Court’s caselaw. 

For this reason, the Court disallowed the capital loss carryforward deduction on the 2013 and 
2014 income tax returns. 
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Section: 7605 
IRS Within Its Rights to Increase Tax Due for Audit When Taxpayer 
Filed an Amended Return After Audit Report Was Accepted 

Citation: Planty v. Commissioner, TC Memo 2017-240, 12/5/17 

In the case of Planty v. Commissioner, TC Memo 2017-240, the Tax Court found the IRS did not 
conduct an impermissible second examination barred by IRC §7605(b) when the taxpayers filed 
an amended tax return after accepting the original examination report.   

In effect, the taxpayer took a slightly bad situation (owing tax on an exam) and made it far 
worse (IRS determined they owed far more tax for the year in question) by attempting to amend 
the return for the year in question. 

IRC §7605(b) generally bars the IRS from conducting multiple exams on the same tax year.  As 
the provision states: 

(b) Restrictions on examination of taxpayer 

No taxpayer shall be subjected to unnecessary examination or investigations, and only one inspection of 
a taxpayer’s books of account shall be made for each taxable year unless the taxpayer requests 
otherwise or unless the Secretary, after investigation, notifies the taxpayer in writing that an additional 
inspection is necessary. 

The Tax Court summarized the facts in this case as follows: 

On January 4, 2012, respondent sent petitioners a second revised examination report showing an 
amount due of $2,518. By notice dated May 7, 2012, respondent notified petitioners of an increase in 
tax of $2,755 and a balance due of $2,103 after taking into account an increase in a credit as well as 
additional interest. Respondent assessed the $2,755 increase in tax on that same day. On May 25, 
2012, petitioners submitted a Form 1040X, Amended U.S. Individual Income Tax Return, for 
2010, reporting a $4,091 increase in tax but, on account of additional withholding and a refundable 
credit, claiming an overpayment and refund due of $1,560. The Form 1040X, like the Form 1040, 
claimed a deduction for substantial real estate losses ($147,135 on the Form 1040X and $147,136 
on the Form 1040). On September 5, 2012, respondent informed petitioners by letter that he had 
accepted the examination report that, previously, he had given to them (it is unclear to which report 
respondent is referring) and that he did not plan to make any additional changes to their 2010 return. 
Respondent did, however, treat the Form 1040X as petitioners' request for audit reconsideration, and 
he reconsidered the result of his prior examinations, determining not only that petitioners were not 
entitled to any refund but that they owed additional tax. In part, respondent's determination that 
petitioners owed additional tax was due to his disallowance of petitioners' $147,135 deduction for real 
estate losses. Respondent disallowed the deduction because of the passive activity loss rules found in 
section 469. On July 31, 2013, respondent mailed petitioners notice of the deficiency here in question, 
showing a corrected tax liability of $64,704 and including an adjustment disallowing the $147,135 
deduction. Petitioners concede that the adjustment is correct. 

While agreeing the final report is correct, the taxpayers argued that the IRS should be held to 
the first report, since after the exam was over the agency looked back at the information during 
which they discovered the passive activity loss issue. 

https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11502
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The IRS argued, successfully, that they did not conduct a second inspection of the taxpayer’s 
books—rather they just looked at the records the agency already had in its possession from the 
exam and uncovered the new issue.  The provision is meant to prevent overly intrusive multiple 
investigations of the taxpayer’s records for the year in question. 

As the Tax Court concludes: 

Indeed, petitioners have presented no evidence that, in reconsidering his prior examination, respondent 
inspected petitioners' books and records. Nor can petitioners plausibly claim that an examination of the 
items reported on the Form 1040X was not necessary to evaluate their overpayment claim. 
Respondent's examination undertaken in response to the Form 1040X did not run afoul of [*6] 
section 7605(b). See Jackson v. Commissioner, T.C. Memo. 1982-556, 44 T.C.M. (CCH) 1213, 
1218-1219 (1982). 

The result here reminds us of the risks that result the longer that an examination stays open.  
Had the taxpayers not filed the amended return, almost certainly the IRS would never have 
looked into the passive loss issue.  But by attempting to modify the result of the exam after it 
concluded, the taxpayers ended up allowing the IRS to uncover an issue that the agency had not 
originally uncovered as part of the exam. 
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	Note: Model amendments that a sponsor of a qualified defined benefit plan may use to amend its plan to offer bifurcated benefit distribution options in accordance with these final regulations are provided in Notice 2017-44, 2017-36 I.R.B. 226.
	Section: 1041 Sale of Property to Former Spouse Found Related to Cessation of Marriage, No Loss Allowed on Sale
	Citation: Stapleton v. Commissioner, TC Summary Opinion 2017-87, 12/4/17

	The IRS in the case of Stapleton v. Commissioner¸ TC Summary Opinion 2017-87, was challenging the taxpayer’s claimed capital loss carryover from 2012 to 2013 and 2014.  The IRS specifically was taking the position that a sale of property by the taxpayer to his ex-spouse in 2012 related to the cessation of the prior marriage and thus a loss deduction was barred by IRC §1041(a)(2).
	IRC §1041(a)(2) provides:
	(a) General rule
	No gain or loss shall be recognized on a transfer of property from an individual to (or in trust for the benefit of)— …
	 (2) a former spouse, but only if the transfer is incident to the divorce.
	Reg. §1.1041-1T(b), Q&A-7 provides the following discussion regarding what type of transfers would be “incident to the divorce” in a transfer to a former spouse:
	Q-7: When is a transfer of property related to the cessation of the marriage?
	A-7: A transfer of property is treated as related to the cessation of the marriage if the transfer is pursuant to a divorce or separation instrument, as defined in section 71(b)(2), and the transfer occurs not more than 6 years after the date on which the marriage ceases. A divorce or separation instrument includes a modification or amendment to such decree or instrument. Any transfer not pursuant to a divorce or separation instrument and any transfer occurring more than 6 years after the cessation of the marriage is presumed to be not related to the cessation of the marriage. This presumption may be rebutted only by showing that the transfer was made to effect the division of property owned by the former spouses at the time of the cessation of the marriage. For example, the presumption may be rebutted by showing that (a) the transfer was not made within the one- and six-year periods described above because of factors which hampered an earlier transfer of the property, such as legal or business impediments to transfer or disputes concerning the value of the property owned at the time of the cessation of the marriage, and (b) the transfer is effected promptly after the impediment to transfer is removed.
	In this case the couple had been divorced in 2007.  As part of that divorce, the parties had agreed to transfer title to property referred to as the “Horse Ranch Property” to the husband, but subject to a special agreement that made each party responsible for payment of specific expenses related to that property.  The agreement also provided that the husband would attempt to sell the property, providing that he would accept an offer that was at least 93% of the listed price.  As well, if the property failed to sell by various dates, the husband would reduce the requested price by specified amounts at each date, again agreeing to accept any offer that was at least 93% of the price.
	Due to the poor real estate market during the years at question, the property was not able to be sold despite the required reductions in the asking price.  Finally, in November 2012, Mr. Stapleton asked his former spouse if she would agree to buy the property from him.  She eventually agreed to buy the property from Mr. Stapleton for $175 000 and assuming the outstanding debts of over $2,000,000 on the property.
	On their 2012 return, the Stapletons claimed a sizable loss, with $598,341 available for carryover into 2013.  That loss offset capital gains of $23,918 in 2013 and $17,821 in 2014.
	The IRS argued that this transaction was merely the final step in the division of the property between the ex-spouses and thus was “incident to the divorce” in which case no loss deduction would be allowed to Mr. Stapleton. 
	Mr. Stapleton argued that a transfer only relates to the cessation of marriage if it discharges a marital obligation, which this transaction did not do.  But the Tax Court disagreed, noting:
	Neither section 1041(c), the temporary regulation, nor the legislative history imposes such a restriction on the application of the statute.
	Rather the opinion concluded:
	What is clear on this record is that the division of the couple’s marital property, as prescribed by the MSA, was not complete until the ranch property was sold. As discussed above, both petitioner and Maureen Stapleton had retained significant rights and obligations in respect of the ranch property after their marriage was dissolved. We therefore conclude that petitioner’s sale of the property to Maureen Stapleton was made to effect the division of property that the couple owned at the time of the cessation of their marriage within the meaning of section 1.1041-1T(b), Q&A-7, Temporary Income Tax Regs., supra. Moreover, the sale was “related to the cessation of the marriage” when we construe section 1041(c) broadly in accordance with the legislative history of the provision and this Court’s caselaw.
	For this reason, the Court disallowed the capital loss carryforward deduction on the 2013 and 2014 income tax returns.
	Section: 7605 IRS Within Its Rights to Increase Tax Due for Audit When Taxpayer Filed an Amended Return After Audit Report Was Accepted
	Citation: Planty v. Commissioner, TC Memo 2017-240, 12/5/17

	In the case of Planty v. Commissioner, TC Memo 2017-240, the Tax Court found the IRS did not conduct an impermissible second examination barred by IRC §7605(b) when the taxpayers filed an amended tax return after accepting the original examination report.  
	In effect, the taxpayer took a slightly bad situation (owing tax on an exam) and made it far worse (IRS determined they owed far more tax for the year in question) by attempting to amend the return for the year in question.
	IRC §7605(b) generally bars the IRS from conducting multiple exams on the same tax year.  As the provision states:
	(b) Restrictions on examination of taxpayer
	No taxpayer shall be subjected to unnecessary examination or investigations, and only one inspection of a taxpayer’s books of account shall be made for each taxable year unless the taxpayer requests otherwise or unless the Secretary, after investigation, notifies the taxpayer in writing that an additional inspection is necessary.
	The Tax Court summarized the facts in this case as follows:
	On January 4, 2012, respondent sent petitioners a second revised examination report showing an amount due of $2,518. By notice dated May 7, 2012, respondent notified petitioners of an increase in tax of $2,755 and a balance due of $2,103 after taking into account an increase in a credit as well as additional interest. Respondent assessed the $2,755 increase in tax on that same day. On May 25, 2012, petitioners submitted a Form 1040X, Amended U.S. Individual Income Tax Return, for 2010, reporting a $4,091 increase in tax but, on account of additional withholding and a refundable credit, claiming an overpayment and refund due of $1,560. The Form 1040X, like the Form 1040, claimed a deduction for substantial real estate losses ($147,135 on the Form 1040X and $147,136 on the Form 1040). On September 5, 2012, respondent informed petitioners by letter that he had accepted the examination report that, previously, he had given to them (it is unclear to which report respondent is referring) and that he did not plan to make any additional changes to their 2010 return. Respondent did, however, treat the Form 1040X as petitioners' request for audit reconsideration, and he reconsidered the result of his prior examinations, determining not only that petitioners were not entitled to any refund but that they owed additional tax. In part, respondent's determination that petitioners owed additional tax was due to his disallowance of petitioners' $147,135 deduction for real estate losses. Respondent disallowed the deduction because of the passive activity loss rules found in section 469. On July 31, 2013, respondent mailed petitioners notice of the deficiency here in question, showing a corrected tax liability of $64,704 and including an adjustment disallowing the $147,135 deduction. Petitioners concede that the adjustment is correct.
	While agreeing the final report is correct, the taxpayers argued that the IRS should be held to the first report, since after the exam was over the agency looked back at the information during which they discovered the passive activity loss issue.
	The IRS argued, successfully, that they did not conduct a second inspection of the taxpayer’s books—rather they just looked at the records the agency already had in its possession from the exam and uncovered the new issue.  The provision is meant to prevent overly intrusive multiple investigations of the taxpayer’s records for the year in question.
	As the Tax Court concludes:
	Indeed, petitioners have presented no evidence that, in reconsidering his prior examination, respondent inspected petitioners' books and records. Nor can petitioners plausibly claim that an examination of the items reported on the Form 1040X was not necessary to evaluate their overpayment claim. Respondent's examination undertaken in response to the Form 1040X did not run afoul of [*6] section 7605(b). See Jackson v. Commissioner, T.C. Memo. 1982-556, 44 T.C.M. (CCH) 1213, 1218-1219 (1982).
	The result here reminds us of the risks that result the longer that an examination stays open.  Had the taxpayers not filed the amended return, almost certainly the IRS would never have looked into the passive loss issue.  But by attempting to modify the result of the exam after it concluded, the taxpayers ended up allowing the IRS to uncover an issue that the agency had not originally uncovered as part of the exam.

