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Section: GAAP 
SEC Issues Interpretative Bulletin on Applying ASC 740 in Light of TCJA 

Citation: Staff Accounting Bulletin No. 118, 12/26/17 

It’s not often we talk about financial reporting issues in this venue, but the enactment of the 
Tax Cuts and Jobs Act creates issues for financial reporting involving accounting for income taxes 
under Accounting Standards Codification (ASC) 740.  Under ASC 740-10-35-4 an entity must 
take into account the impact of a change in tax law on the entity’s deferred tax liabilities, assets 
and valuation allowances.  ASC 740-10-55-62 makes clear this takes place in the period that 
includes the date of enactment of the revised law. 

The Tax Cuts and Jobs Act (TCJA) was signed into law on December 22, 2017, which makes that 
the date of enactment of the law.  Given the complex changes that are part of this law, it may 
not be possible to complete an evaluation of the impact of this law on an entity’s deferred tax 
liabilities, assets and valuation allowances in time for reporting activity for the period ended 
December 31, 2017. 

In recognition of this issue, the Securities and Exchange Commission issued Staff Accounting 
Bulletin No. 118.  The bulletin allows registrants to make a reasonable estimate of the effects of 
TCJA and report that as a provisional amount during the “measurement period.” 

The measurement period is defined as: 

The measurement period begins in the reporting period that includes the Act’s enactment date and ends 
when an entity has obtained, prepared, and analyzed the information that was needed in order to 
complete the accounting requirements under ASC Topic 740. During the measurement period, the staff 
expects that entities will be acting in good faith to complete the accounting under ASC Topic 740. The 
staff believes that in no circumstances should the measurement period extend beyond one year from the 
enactment date. 

If it is not possible for an entity to make a reasonable estimate of the effects at the time a 
statement is issued, the bulletin provides the following guidance: 

An entity may not have the necessary information available, prepared, or analyzed (including 
computations) for certain income tax effects of the Act in order to determine a reasonable estimate to be 
included as provisional amounts. The staff would expect no related provisional amounts would be 
included in an entity’s financial statements for those specific income tax effects for which a reasonable 
estimate cannot be determined. In circumstances in which provisional amounts cannot be prepared, the 
staff believes an entity should continue to apply ASC Topic 740 (e.g., when recognizing and measuring 
current and deferred taxes) based on the provisions of the tax laws that were in effect immediately prior 
to the Act being enacted. That is, the staff does not believe an entity should adjust its current or deferred 
taxes for those tax effects of the Act until a reasonable estimate can be determined. 

Reporting for the provisional amounts and subsequent adjustments to those amounts are to be 
handled as follows: 

Any provisional amounts or adjustments to provisional amounts included in an entity’s financial 
statements during the measurement period should be included in income from continuing operations as 
an adjustment to tax expense or benefit in the reporting period the amounts are determined. 

https://www.sec.gov/interps/account/staff-accounting-bulletin-118.htm
https://www.sec.gov/interps/account/staff-accounting-bulletin-118.htm
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The bulletin also provides disclosures that should be made while the determination of proper 
accounting for TCJA under ASC 740 is incomplete.  Those disclosures are: 

• Qualitative disclosures of the income tax effects of the Act for which the accounting is 
incomplete; 

• Disclosures of items reported as provisional amounts; 
• Disclosures of existing current or deferred tax amounts for which the income tax 

effects of the Act have not been completed; 
• The reason why the initial accounting is incomplete; 
• The additional information that is needed to be obtained, prepared, or analyzed in order 

to complete the accounting requirements under ASC Topic 740; 
• The nature and amount of any measurement period adjustments recognized during the 

reporting period; 
• The effect of measurement period adjustments on the effective tax rate; and 
• When the accounting for the income tax effects of the Act has been completed. [Staff 

Bulletin 118, Question 2] 
Section: Security 
Only Accounts Established Using Detailed Secure Access Methods Will 
Now Have Access to e-Services Accounts 

Citation: IRS Webpage "e-Services - Online Tools for Tax Professionals", 
https://www.irs.gov/tax-professionals/e-services-online-tools-for-tax-professionals, 
12/8/17 

The IRS announced on their website page “e-Services - Online Tools for Tax Professionals”1 
that all access to e-Services beginning on December 10, 2017 requires the use of an account that 
was established using the IRS’s Secure Access authentication.  If a professional has not 
established an e-Services account by going through the more detailed process, the professional 
will be required to sign up again using the more detailed (and difficult to complete) process. 

Secure Access is meant to make it more difficult for an individual to impersonate a taxpayer or 
professional.  As the IRS describes the program in their announcement made on December 82: 

Secure Access helps protect online tools in two ways: it has a more rigorous identity-proofing process 
which helps ensure the users are who they say they are, and it requires returning users to use a two-
factor access process by entering their credentials (username and password) plus a security code sent as a 
text message to their mobile phone or a security code generated by the new IRS2Go app feature. This 
two-factor authentication process meets required federal standards for protecting information. 

The IRS is technically correct that both methods are currently allowed under the NIST 
standards, the use of SMS as the two-factor vehicle is less secure and the NIST has stated it is 

                                                      

1 https://www.irs.gov/tax-professionals/e-services-online-tools-for-tax-professionals 

2 A copy of this PDF was posted by Tax Analysts for their Tax Notes service, 2017 TNT 236-
43, 12/11/17. 



 January 2, 2018 5 

 

being deprecated and may no longer be acceptable at some point in the future.3  The NIST 
issued this statement over a year ago. 

Thus, for long-term purposes, professionals may wish to consider the IRS’s IRS2Go 
authentication system that uses a username and key entered into the application.  The IRS does 
not indicate if this system is compatible with the widely available authentication system first 
made popular by Google Authenticator or if it is an IRS only system.  If the latter, advisers will 
need to load this program onto their phones along with more traditional authenticator 
programs.  As well, the system (at least on Android phones) appears to require entering the code 
rather than using the simpler to use scan of a code displayed on screen. 

The IRS2Go application can be downloaded from the Android Play Store (for Android phones 
and tablets) or Apple App Store (for iPhones and iPads). 

Section: 164 
IRS Issues News Release on Prepayment of 2018 Real Estate Taxes Due 
to TCJA 

Citation: News Release IR-2017-210, IRS Advisory: Prepaid Real Property Taxes 
May Be Deductible in 2017 if Assessed and Paid in 2017, 12/27/17 

With the upcoming limitation to $10,000 annually for any deduction for state and local taxes on 
Schedule A, questions arose about being able to prepay taxes before the end of 2017 to obtain 
the unlimited deduction rather than face the $10,000 cap beginning in 2018.  Congress shut 
down any thought of prepaying 2018 income taxes, treating any payment of 2018 taxes made in 
2017 as being paid in 2018 (IRC §164(b)(6) after revision by the Tax Cuts and Jobs Act). 

With prepaying income tax shut down, taxpayers began to think about prepaying property taxes, 
with a number of localities providing methods to advance pay taxes for 2018.  But if a tax has 
not yet been assessed or billed, can that tax be deemed “paid” under IRC §164(a)? 

In response to these developments, the IRS issued News Release IR-2017-210, IRS Advisory: 
Prepaid Real Property Taxes May Be Deductible in 2017 if Assessed and Paid in 2017.  The news release 
provides information on the types of payments made before the end of 2017 that can be 
deducted on the 2017 return. 

The IRS provides the following statement regarding what is necessary for such payments of 
taxes to be properly deductible on 2017 income tax returns: 

The IRS has received a number of questions from the tax community concerning the deductibility of 
prepaid real property taxes. In general, whether a taxpayer is allowed a deduction for the prepayment of 
state or local real property taxes in 2017 depends on whether the taxpayer makes the payment in 2017 
and the real property taxes are assessed prior to 2018.  A prepayment of anticipated real property 
taxes that have not been assessed prior to 2018 are not deductible in 2017.  State or local law 
determines whether and when a property tax is assessed, which is generally when the taxpayer becomes 
liable for the property tax imposed. 

                                                      

3 http://www.zdnet.com/article/nist-blog-clarifies-sms-deprecation-in-wake-of-media-tailspin/, 
July 29, 2016 

https://play.google.com/store/apps/details?id=gov.irs&hl=en
https://itunes.apple.com/us/app/irs2go/id414113282?mt=8
https://www.irs.gov/newsroom/irs-advisory-prepaid-real-property-taxes-may-be-deductible-in-2017-if-assessed-and-paid-in-2017
http://www.zdnet.com/article/nist-blog-clarifies-sms-deprecation-in-wake-of-media-tailspin/
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IRC §167(a), which governs deductibility, provides the following: 

(a) General rule. 

Except as otherwise provided in this section, the following taxes shall be allowed as a deduction for the 
taxable year within which paid or accrued: 

(1) State and local, and foreign, real property taxes. 
A prepayment clearly is an amount paid for a cash basis taxpayer, but the question becomes 
whether what is paid is truly a tax before it is assessed—and what exactly would be the trigger 
that determines the date of assessment for federal tax purposes of these state and local level 
taxes.   

The IRS gives the following examples of its position in the news release: 

Example 1: Assume County A assesses property tax on July 1, 2017 for the period July 1, 2017 – 
June 30, 2018.  On July 31, 2017, County A sends notices to residents notifying them of the 
assessment and billing the property tax in two installments with the first installment due Sept. 30, 
2017 and the second installment due Jan. 31, 2018.   Assuming taxpayer has paid the first 
installment in 2017, the taxpayer may choose to pay the second installment on Dec. 31, 2017, and 
may claim a deduction for this prepayment on the taxpayer’s 2017 return. 

Example 2: County B also assesses and bills its residents for property taxes on July 1, 2017, for the 
period July 1, 2017 – June 30, 2018. County B intends to make the usual assessment in July 2018 
for the period July 1, 2018 – June 30, 2019.  However, because county residents wish to prepay their 
2018-2019 property taxes in 2017, County B has revised its computer systems to accept prepayment of 
property taxes for the 2018-2019 property tax year.  Taxpayers who prepay their 2018-2019 
property taxes in 2017 will not be allowed to deduct the prepayment on their federal tax returns 
because the county will not assess the property tax for the 2018-2019 tax year until July 1, 2018. 

Is the IRS correct in this position?  That may need to ultimately be answered in court 
proceedings—although it would likely take a rather large property tax payment to make it 
economically viable for a taxpayer to take this matter to court. 

As well, while the IRS treats the term “assessed” as if the meaning will be clear—but given the 
nature of state laws and the processes involved, it may not be immediately obvious when the tax 
is “assessed” for purposes of this rule. 

As well, in income taxes the IRS was eventually forced to back off the view that no deduction 
could be allowed until the tax was first due.  In the 1942 case of Estate of Lowenstein, 12 TC 694, 
the Tax Court held that so long as taxpayer paid an estimate of taxes due on a date in the 
following year that was reasonably expected to approximate the amount due and such a 
prepayment was authorized under state law, the deduction was allowed when paid even if later 
refunded. 

But it’s very possible that the Courts could view property taxes as fundamentally different from 
income taxes, since in Lowenstein the events that would lead to the tax liability had already taken 
place (income earned) even if the balance was not yet due. 

So what should advisers do?  First, if a taxpayer did prepay property taxes before the end of 
2017, the adviser needs to obtain information regarding what type of billing/assessment/other 



 January 2, 2018 7 

 

action had been taken by the taxing agency before payment was made.  Obviously if the tax 
payment fits the criterial of the first IRS example then a deduction is allowed. 

But what if the case looks more like the second example—or at least is not clearly within the 
limits of the first example?  In that case the adviser will need to determine if he/she believes, 
given the facts and available authorities, that there is a reasonable basis for the deduction even if 
there is not substantial authority for the position.   

At that point, the adviser would have to present the options to the taxpayer regarding the 
positions that can be taken, along with the warning that it appears taking the deduction would 
be contrary to the IRS’s stated position in the news release.  If there is reasonable basis, the 
taxpayer should be told the deduction can be taken on the return but only if the position is 
adequately disclosed on a Form 8275. 

Section: 165 
IRS Provides Safe Harbor Casualty Loss Procedures for Damage to 
Personal Residences and Contents 

Citation: Revenue Procedures 2018-8 and 2018-9, 12/13/17 

The IRS has provided two general purpose safe harbors for claiming a casualty loss related to a 
personal residence and its contents (in Revenue Procedure 2018-8), as well as one tailored for 
the hurricanes that took place in 2017(Revenue Procedure 2018-9).  

The general purpose ruling provided for safe harbor methods for claiming an amount of 
casualty loss using a simpler method than getting “before event” and “after event” appraisals.  
One set of the general purpose relief provisions apply to any losses, while the second set only 
apply if the loss arises from a federally declared disaster. 

Note:  The Tax Cuts and Jobs Act generally bars a deduction for personal casualty losses in 2018 except for 
those incurred in a federally declared disaster area.  Thus, effective for 2018 losses, both general purpose safe 
harbors will only be available if the loss arises from a federally declared disaster. 

The ruling only applies to personal-use residential property.  Specifically, the ruling limits the 
applicability to property noted below: 

For purposes of this revenue procedure, personal-use residential real property is real property, including 
improvements (such as buildings and ornamental trees and shrubbery), that is owned by the individual 
who suffered a casualty loss and that contains at least one personal residence. Personal-use residential 
real property does not include a personal residence if any part of the personal residence is used as rental 
property or contains a home office used in a trade or business or transaction entered into for profit. For 
purposes of this revenue procedure, a personal residence is a single family residence, or a single unit 
within a contiguous group of attached residential units (for example, a townhouse or duplex), owned by 
the individual who suffered a casualty loss, and includes any structures attached to the residence or single 
unit. For purposes of this revenue procedure, a personal residence does not include a condominium or 
cooperative unit, or any other property for which the individual who suffered the casualty loss does not 
own the structural components of the building (such as the foundation, walls, and roof), or owns only a 
fractional interest in all of the structural components of the building, or a mobile home or trailer. 

https://www.irs.gov/pub/irs-drop/rp-18-08.pdf
https://www.irs.gov/pub/irs-drop/rp-18-09.pdf
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Personal belongings covered by this ruling are described below: 

For purposes of this revenue procedure, a personal belonging is an item of tangible personal property 
that is owned by the individual who suffered a casualty or theft loss and that is not used in a trade or 
business or in a transaction entered into for profit. For purposes of this revenue procedure, personal 
belongings do not include a boat, aircraft, mobile home, trailer, or vehicle (as defined in section 5.02(2) 
of this revenue procedure), or an antique or other asset that maintains or increases its value over time. 

The safe harbors that apply to all deductible casualty losses regardless of whether they occur in a 
federally declared disaster area are the “estimated repair cost safe harbor,” the “de minimis safe 
harbor” and the “insurance safe harbor method.” 

The ruling describes the estimated repair cost safe harbor as follows: 

Under the Estimated Repair Cost Safe Harbor Method, to determine the decrease in the fair market 
value of the individual's personal-use residential real property, an individual may use the lesser of two 
repair estimates prepared by two separate and independent contractors, licensed or registered in 
accordance with State or local regulations. The two repair estimates must set forth the itemized costs to 
restore the individual's personal-use residential real property to the condition existing immediately prior 
to the casualty. However, the costs of any improvements or additions that increase the value of the 
personal-use residential real property above its pre-casualty value, such as the cost to elevate the personal 
residence to meet new construction requirements, must be excluded from the estimate for purposes of this 
safe harbor. The Estimated Repair Cost Safe Harbor Method is available for casualty losses of 
$20,000 or less, prior to application of the limitations under § 165(h). 

The de minimis safe harbor is described below: 

Under the De Minimis Safe Harbor Method, to determine the decrease in the fair market value of the 
individual's personal-use residential real property, an individual may estimate the cost of repairs 
required to restore the individual's personal-use residential real property to the condition existing 
immediately prior to the casualty. However, the costs of any improvements or additions that increase the 
value of the personal-use residential real property above its pre-casualty value, such as the cost to elevate 
the personal residence to meet new construction requirements, must be excluded from the estimate for 
purposes of this safe harbor. An individual's estimate must be a good-faith estimate, and the individual 
must maintain records detailing the methodology used for estimating the loss. The De Minimis Safe 
Harbor Method is available for casualty losses of $5,000 or less, prior to application of the limitations 
under § 165(h). 

Finally, the ruling describes the insurance safe harbor method: 

Under the Insurance Safe Harbor Method, to determine the decrease in the fair market value of the 
individual's personal-use residential real property, an individual may use the estimated loss determined 
in reports prepared by the individual's homeowners' or flood insurance company setting forth the 
estimated loss the individual sustained as a result of the damage to or destruction of the individual's 
personal-use residential real property. 

If the casualty to the personal use residential property occurs in a federally declared disaster 
area, additional safe harbor methods are available.  These methods are the “contractor safe 
harbor method” and the “disaster loan appraisal safe harbor method.” 
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The contractor safe harbor method is described as follows: 

Under the Contractor Safe Harbor Method, to determine the decrease in the fair market value of the 
individual's personal-use residential real property, an individual may use the contract price for the 
repairs specified in a contract prepared by an independent contractor, licensed or registered in accordance 
with State or local regulations, setting forth the itemized costs to restore the individual's personal-use 
residential real property to the condition existing immediately prior to the Federally declared disaster. 
However, the costs of any improvements or additions that increase the value of the personal-use 
residential real property above its pre-disaster value, such as the cost to elevate the personal residence to 
meet new construction requirements, must be excluded from the contract price for purposes of this safe 
harbor. To use the Contractor Safe Harbor Method, the contract must be a binding contract signed by 
the individual and the contractor. 

The alternative disaster loan appraisal safe harbor is detailed below: 

Under the Disaster Loan Appraisal Safe Harbor Method, to determine the decrease in fair market 
value of the individual's personal-use residential real property, an individual may use an appraisal 
prepared for the purpose of obtaining a loan of Federal funds or a loan guarantee from the Federal 
Government setting forth the estimated loss the individual sustained as a result of the damage to or 
destruction of the individual's personal-use residential real property from a Federally declared disaster. 

A different set of safe harbor methods are available for personal belongings.  For all deductible 
losses for personal belongings in a personal use residence a “de minimis safe harbor” as 
described below is available. 

Under the De Minimis Safe Harbor Method, an individual may make a good faith estimate of the 
decrease in the fair market value of the individual's personal belongings. An individual using the De 
Minimis Safe Harbor Method must maintain records describing the personal belongings affected and 
detailing the methodology used for estimating the loss. The De Minimis Safe Harbor Method is 
available for casualty or theft losses of $5,000 or less, prior to application of the limitations under § 
165(h). 

A special safe harbor is in place if the casualty takes place in a federally declared disaster area.  
The “replacement cost safe harbor” is detailed in the revenue procedure as follows: 

Except as provided in section 5.02(2) of this revenue procedure, an individual may use the safe harbor 
method in this section 5.02(1) to determine the fair market value of the individual's personal belongings 
located in a disaster area immediately before a Federally declared disaster in order to compute the 
amount of a casualty or theft loss. If an individual chooses to use the Replacement Cost Safe Harbor 
Method for a Federally declared disaster, the individual must apply that method to all personal 
belongings for which a loss is claimed under § 165 for that Federally declared disaster, except those 
specifically excluded in section 5.02(2) of this revenue procedure. 

To use this safe harbor method, an individual must first determine the current cost to replace the 
personal belonging with a new one and reduce that amount by 10% for each year the individual owned 
the personal belonging using the percentages in the Personal Belongings Valuation Table below. If the 
personal belonging was owned by the individual for nine or more years, the pre-disaster fair market 
value is 10% of the current replacement cost under this safe harbor method. 
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Personal Belongings Valuation Table 

Year Percentage of Replacement Cost to Use 

1 90% 

2 80% 

3 70% 

4 60% 

5 50% 

6 40% 

7 30% 

8 20% 

9+ 10% 

To determine the amount of a casualty or theft loss for personal belongings that were damaged, 
destroyed, or stolen: 

(a) Determine the decrease in the fair market value of each personal belonging by subtracting 
the fair market value of the personal belonging immediately after the Federally declared 
disaster from the fair market value of the personal belonging immediately before the Federally 
declared disaster, determined as described above. If a personal belonging was destroyed or 
stolen as a result of a Federally declared disaster, its fair market value after the disaster is 
zero. 

(b) Determine the basis of each personal belonging (generally its cost). 

(c) Compare the decrease in fair market value (from step (a)) with the basis of the personal 
belonging (from step (b)). From the lesser of the basis or decrease in fair market value, 
subtract any insurance or other reimbursements the individual receives or expects to receive for 
the personal belonging. 
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There are restrictions to using the replacement cost safe harbor as outlined in the revenue 
procedure. 

An individual may not use the Replacement Cost Safe Harbor Method for Federally declared disasters 
for a boat, aircraft, mobile home, trailer, vehicle, or an antique or other asset that maintains or 
increases its value over time. For purposes of this revenue procedure, a vehicle is an automobile, 
motorcycle, motor home, recreational vehicle, sport utility vehicle, off-road vehicle, van, or truck. 

An individual may determine the pre-disaster value of a boat, aircraft, mobile home, trailer, or vehicle 
by consulting established pricing sources. See Rev. Rul. 2002-67, 2002-2 C.B. 873; Publication 561, 
Determining the Value of Donated Property. 

In all cases any deduction must be reduced for “no cost repairs” which are defined as “repairs 
made for a de minimis or token cost, donation, or gratuity.”  An example would be repairs 
performed for the taxpayer by volunteers. 

For those taxpayers with casualty losses that arose from Hurricanes Harvey, Irma and/or Maria, 
the IRS published a table of damage per square foot for each area for various types of damage 
in Revenue Procedure 2018-9.  The categories of loss types with their own tables are: 

• Total Loss 
• Near total loss 
• Interior flooding over 1 foot 
• Structural damage from wind, rain, debris 
• Roof covering damage from wind, rain or debris 
• Damage to detached structure 
• Damage to decking 

A taxpayer that qualifies for these safe harbors will look up the appropriate table for the damage 
type incurred, and apply the rate for his/her geographic area and/or overall size of the structure. 

Section: 199 
Group of Films Licensed Together Can Qualify as an Item for Section 
199 

Citation: Revenue Ruling 2018-3, 12/21/17 

A package of films licensed by a taxpayer in the normal course of business can qualify as an item 
under Reg. §1.199-3(d)(1)(i) for purposes of the domestic production activity deduction under 
§199 per Revenue Ruling 2018-3. 

The ruling looks at the following facts: 

X Corporation (X) licenses a package of films (for example, a television channel) to customers for a fee 
in the normal course of its business. X's package contains films licensed to X by unrelated third parties 
and films produced by X. X pays license fees for distribution rights of the licensed films. 

The IRS rules that: 

In the situation described above, the package of films is property offered in the normal course of X’s 
business for disposition to customers. Thus, the package of films can be an item under § 1.199-
3(d)(1)(i) if the gross receipts that X derives from licensing the package of films qualify as DPGR. 

https://www.irs.gov/pub/irs-drop/rr-18-03.pdf
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The gross receipts that X derives from licensing the package of films may qualify as DPGR under § 
199(c)(4)(A)(i)(II) and § 1.199-3(a)(1)(ii) if X establishes that the package of films meets the 
criteria established under the general rules in § 1.199-3(k)(1) and § 1.199-3(k)(6) or, alternatively, 
under the safe harbor in § 1.199-3(k)(7) (including the safe harbor in § 1.199-3(g)(3)). 

The ruling goes on to discuss the applicability of the safe harbor rule at Reg. §1.199-3(k)(7): 

If X relies on the safe harbor in § 1.199-3(k)(7), the “not-less-than-50-percent-of-the-total-
compensation” requirement in § 1.199-3(k)(7)(i) is a fraction where the numerator is the compensation 
X paid to actors, production personnel, directors, and producers for services performed in the United 
States that are directly related to the films in X's package and the denominator is such compensation 
regardless of where the film production activities were performed. Furthermore, to satisfy the safe harbor 
in § 1.199-3(g)(3), X's direct labor and overhead for the package of films must be 20 percent or more 
of X's unadjusted depreciable basis in the package of films, or 20 percent or more of X's cost of goods 
sold (CGS) of the package of films if X has CGS for the package of films. Direct labor and overhead 
include the costs for any films that are treated as self-produced by X, and do not include license fees of 
the licensed films. Under § 1.199-3(g)(3)(ii), “unadjusted depreciable basis” includes the costs that 
create basis under § 1012 and adjusted basis under § 1011 without regard to any adjustments 
described in § 1016(a)(2) or (3). This means that all costs that X paid or incurred for the package of 
films, including any fees X paid to unrelated third parties to license films included in the package, are 
included in unadjusted depreciable basis. Thus, X's unadjusted depreciable basis includes costs of self-
produced films plus license fees X paid to acquire distribution rights in the licensed films (CGS would 
also include these costs, in a transaction with CGS). Costs reasonably attributable to transmission and 
distribution activities should not be included in X's direct labor, overhead, or unadjusted depreciable 
basis (or CGS, in a transaction with CGS). 

X's films are treated as self-produced if X engaged in the film production activities, or if the films were 
produced pursuant to a contract with an unrelated party and X had the benefits and burdens of 
ownership as required under § 1.199-3(k)(8) and § 1.199-3(g)(4). X's film production activities 
include the following activities carried out by actors, production personnel, directors, and producers 
engaged in film: (1) pre-production (ideation, planning, and scripting); (2) production (shooting and 
recording images and sounds); and (3) post-production (film editing, scene sequencing, and the addition 
of audio/visual effects for self-produced films). X's transmission and distribution activities are not film 
production activities. Transmission and distribution activities include, for example: formatting the 
channel feed; assembly and transmission of the channel signal by collecting films by satellite, fiber optic 
cable, tape, and other means; decoding; reviewing; assessing; performing quality control for incoming and 
outgoing signals; converting to/from high definition and for viewing on mobile and other platforms; 
compressing and encoding signals for distribution; transmitting signals to customers; creating a seamless 
viewing format; adding overlay of special features and digital technologies; and inserting transition 
material 

Section: 461 
Requirement for Students to Attend First Two Weeks of Following 
Semester to Obtain Tuition Discount Barred Deduction Until Actual 
Attendance Test Met in the View of the IRS 

Citation: FAA 20174901F, 12/8/17 

In Field Attorney Advice FAA 20174901F, the IRS signaled that, in addition to taking the 
position that the Third Circuit erred in its decision in Giant Eagle, Inc. v. Commissioner, CA3, 117 

https://www.irs.gov/pub/irs-lafa/20174901f.pdf
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AFTR 2d 2016-1476 (822 F.3d 666) (see Action on Decision 2016 for the formal 
nonacquiesence announcement), it would also seek to limit any potential applicability to the 
exact circumstances as were found in Giant Eagle if the agency could not persuade the court that 
the Third Circuit’s analysis was in error. 

The issue involves a taxpayer’s ability to take a deduction for accrued expenses under the all 
events test found in IRC §461.  The all events test, found at IRC §461(h)(4) provides: 

(4) All events test 

For purposes of this subsection, the all events test is met with respect to any item if all events have 
occurred which determine the fact of liability and the amount of such liability can be determined with 
reasonable accuracy. 

This case involves a taxpayer in the business of providing educational services who offered a 
discount to students that met certain criteria.  The IRS FAA outlines the nature of the program 
as follows: 

Taxpayer is among the largest providers of Services. Headquartered in Location A Taxpayer offers 
academic programs through * * *1 Taxpayer targets a large and diverse market, as its educational 
institutions offer students the opportunity to earn undergraduate and graduate degrees, * * *. 

Taxpayer implemented a Program in the fiscal year ended Date 1, whereby, subject to the following * * 
* requirements and * * *, students are provided with a Reduction on the successful completion of 
Number during a term and complete attendance for the first two weeks of the following academic term 
(the following tax year for the liability at issue). 

For purposes of generally accepted accounting principles, a reporting entity would have accrued 
the expected liability under the program for the financial statement for the fiscal year ended 
Date 1 for any students who had completed the requirements aside from the attendance for the 
first two weeks of the following academic term.  But is that the proper year for reporting the 
expense for tax purposes, or must the taxpayer wait until the following year when it knows how 
many students complete those first two weeks? 

The taxpayer initially took the conservative approach of not deducting the payment until the 
year the attendance requirement was met, but following the issuance of the Giant Eagle decision 
by the Third Circuit Court of Appeals the taxpayer amended the tax return to claim the 
deduction for the fiscal year ended Date 1. 

The IRS has tended over the years to hang its hat on the question of whether a liability is fixed 
based on any form of uncertainty that might exist.4  Giant Eagle involved a program where 
customers of the grocery chain received points that allowed them to get a discount on gasoline 
purchases for a period of time.  The taxpayer, based on the historical record of use, could 

                                                      

4 For instance, see the position the IRS unsuccessfully took regarding an accrued bonus in The 
Washington Post Co., 405 F.2d 1279 (Ct. Cl. 1969).  The agency took 42 years to finally accept the 
liability was fixed in that case, issuing Rev. Rul. 2011-29.  Disclosure:  Graham Holdings 
Company, the ultimate parent of the Loscalzo Institute and Kaplan, Inc., is the same 
corporation that was the plaintiff in that case, being known as the Washington Post Company 
until selling the newspaper of the same name. 
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reasonably project the percentage of outstanding discounts that would be used.  The Third 
Circuit rejected the IRS’s view that the liability wasn’t fixed until specific customers later 
purchased fuel.  It found, like the analysis in the Washington Post Co. case, that while the taxpayer 
might not know exactly to whom the benefit would be granted, the entity knew with reasonable 
precision the amount of the ultimate cost. 

Not surprisingly, the IRS in the FAA again goes after the issue that there is no liability until each 
student completes the two weeks, regardless of whether the number who will complete those 
two weeks may be subject to accurate estimation: 

We believe that Taxpayer's liability was not fixed until after the student earned Number AND 
complete attendance for the first 2 weeks of the following academic term. Not until the student completed 
the attendance requirement would the liability be fixed, assuming the other * * * requirements were 
satisfied, e.g., * * *. Otherwise, prior to the following academic term, Taxpayer could only make its 
best guess as to whether any particular student would remain in school and be entitled to a Reduction. 
Accordingly, the all-events test has not been satisfied in this case. The * * * clearly states that 
Taxpayer will not disburse the Reduction if the student fails to meet any of the * * * requirements, 
which includes the attendance requirement. 

The FAA then goes on to attempt to explain why, this time, the objection works by finding that 
the students in this case needed to do more than merely show up to purchase merchandise, as 
was the case in Giant Eagle: 

Unlike in Giant Eagle, however, there is no unilateral contract formed because of the condition 
precedent that the student remain in school for two weeks to receive the Reduction. The * * * 
requirement not only required the student to complete and earn Number, but it also required the 
student to complete attendance for the first two weeks of the following academic term (Taxpayer's 
subsequent taxable year). 

* * * In Giant Eagle, the discount was applied immediately on purchase, distinguishing the contract 
terms. Thus, the actions required by the student for the unilateral contract to be formed did not occur 
until the following taxable year. 

The IRS looks to the Supreme Court’s ruling in General Dynamics (481 US 239) to support the 
view that what the students had to do in this case was “too much” and no accrual was available.  
As the FAA states: 

In General Dynamics, the Supreme Court held that the taxpayer was not entitled to deduct additions 
to reserve accounts reflecting its obligation to reimburse employee medical expenses which, as of the close 
of the year, had been incurred but not yet submitted for reimbursement on an official claim form. In the 
Court's view, the filing requirement was “not a mere technicality;” rather, it was a “true condition 
precedent to liability.” Id. at 244 n.5. Stated in terms of the all-events test, “[m]ere receipt of services 
for which, in some instances, claims will not be submitted does not, in our judgment, constitute the last 
link in the chain of events creating liability.” Id. at 245. In noting that the filing of a claim was not a 
mere technicality, the Court stated that: "[s]ome covered individuals, through oversight, procrastination, 
confusion over the coverage provided, or fear of disclosure to the employer of the extent or nature of the 
services received, might not file claims for reimbursement to which they are plainly entitled." Id. at 244. 
Since the last event necessary to fix that liability in General Dynamics had not occurred by the end of 
the tax year, the first prong of the all-events test was not met. 

The FAA applies this to the educational program in question by stating: 
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In the subject case, Taxpayer was aware at the end of the tax year as to which students earned 
Number, but each student still had to complete attendance in the first two weeks of the following 
academic term. Like the taxpayer in General Dynamics, at year end, Taxpayer's estimated Reductions 
remained only a potential expense until it became fixed, if at all, on the registration for classes the 
following term. Obviously, various reasons could arise that a student would not register for classes the 
next term, including, transferring schools, * * *, needing a break, or deciding that school is not worth 
the expense. 

As a final issue, the FAA noted that the taxpayer retained the right to discontinue the program, 
though the redactions make it difficult to understand under what conditions (if any) that could 
happen.  In Giant Eagle the Third Circuit had found that once the customers had purchased 
enough groceries, the taxpayer had to honor the award so long as the customer made the later 
purchase in time. 

Section: 3402 
IRS Announces New Withholding Guidance for TCJA Will Make Use of 
Existing Form W-4 

Citation: IRS Website, IRS Statement – Withholding for 2018, 12/26/17 

The IRS announced that the changes in guidance for withholding of income taxes required due 
to the passage of the Tax Cuts and Jobs Act (TCJA) will not require a new Form W-4 to be 
issued (IRS Website, IRS Statement – Withholding for 20185).  Thus, the form will continue to 
reference “exemptions” that will serve to adjust the amount of an employee’s withholding even 
though the law itself eliminates the actual deduction for personal and dependent exemptions. 

The W-4 has always used exemptions to cover any reduction in taxes expected due to 
deductions, credits and other adjustments, not just the amount of adjustment in expected taxes 
that was created by the actual exemptions.  By continuing to use exemptions on the form, the 
IRS has greatly simplified the work of revising payroll systems to deal with the new tax law. 

As the IRS notes on its December 26, 2017 posting on the website: 

The IRS is working to develop withholding guidance to implement the tax reform bill signed into law 
on December 22.  We anticipate issuing the initial withholding guidance in January, and employers 
and payroll service providers will be encouraged to implement the changes in February. The IRS 
emphasizes this information will be designed to work with the existing Forms W-4 that employees have 
already filed, and no further action by taxpayers is needed at this time.  

Use of the new 2018 withholding guidelines will allow taxpayers to begin seeing the changes in their 
paychecks as early as February.  In the meantime, employers and payroll service providers should 
continue to use the existing 2017 withholding tables and systems. 

                                                      

5 https://www.irs.gov/newsroom/irs-statement-withholding-for-2018 
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Section: 6221 
CPAR Opt-Out Final Regulations Issued by IRS 

Citation: Reg. 301.6221(b)-1, TD 9289, 1/2/18 

Some partnerships will be authorized under the Centralized Partnership Audit Regime (CPAR) 
to elect to opt out of the centralized exams if they meet certain requirements.  Reg. 301.6221(b)-
1 (TD 9829) provides the details for which partnerships can opt out and how they will go about 
doing so. 

CPAR, which takes effect for returns filed for years beginning on or after January 1, 2018, 
represents a major change in how partnership returns will be examined.  By default, a tax will be 
determined and assessed at the partnership level (IRC §6221(a)).  In the alternative, a 
partnership subject to CPAR can elect to push out the adjustments to the partners in the year 
under review (IRC §6226). 

Congress provided an option for some partnerships to elect out of CPAR and instead be taxed 
under traditional partnership exam rules (what were the small partnership examinations under 
the now repealed TEFRA rules).  Note that the election is an annual election, so electing to opt 
out of CPAR for 2018 does not require the partnership to opt out for 2019, nor will the 
partnership be opted out for 2019 unless the partnership both qualifies to make the election and 
files a timely election. 

To be eligible to elect out of CPAR under IRC §6221(b) for a tax year a partnership cannot have 
any partners other than eligible partners as provided at IRC §6221(b)(1)(C) as well as any 
additional types of partners the IRS may designate as eligible under the authority granted to the 
agency in IRC §6221(b)(2)(C). 

The IRS has not exercised its authority to expand the list of eligible partners beyond those 
provided in the statute.  Thus, per Reg. §301.6221(b)-1(b)(3) the following are the eligible 
partners: 

• Individual,  
• A C corporation,  
• A foreign entity would be treated as a C corporation if it were a domestic entity. 
• An S corporation, or  
• An estate of a deceased partner.  

The regulations provide specifically that the following partners are not eligible partners.  If any 
partners of the partnership are one of these entity types, the partnership will not be eligible to 
opt out of CPR: 

• A partnership, 
• A trust, 
• A foreign entity that would not be taxed as a C corporation if it were a domestic entity, 
• A disregarded entity described in §301.7701-2(c)(2)(i), 
• An estate of an individual other than a deceased partner, or 
• Any person that holds an interest in the partnership on behalf of another person. [Reg. 

§301.6221(b)-1(b)(3)(ii)] 

https://s3.amazonaws.com/public-inspection.federalregister.gov/2017-28398.pdf?utm_campaign=pi%20subscription%20mailing%20list&utm_source=federalregister.gov&utm_medium=email
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However, an S corporation remains an eligible partner even if one of its shareholders would not 
itself be an eligible partner.  [Reg. §301.6221(b)-1(b)(3)(i)] So any of the above entities that 
would be an eligible S partner (like a revocable living trust treated as owned entirely by a U.S. 
citizen) could indirectly hold an interest via an S corporation without having an effect on the 
ability of the partnership to election to opt out of CPAR. 

The IRS provides the following examples of applying the eligible partner rules: 

Example 1. During the 2020 taxable year, Partnership has four equal partners. Two partners are 
individuals. One partner is a C corporation.  The fourth partner, D, is a partnership. Because D is a 
partnership, D is not an eligible partner under paragraph (b)(3)(i) of this section. Accordingly, 
Partnership is not an eligible partnership under paragraph (b)(1) of this section and, therefore, cannot 
make the election under paragraph (a) of this section for its 2020 taxable year. 

Example 2. During its 2020 taxable year, Partnership has four equal partners. Two partners are 
individuals. One partner is a C corporation. The fourth partner, S, is an S corporation. S has ten 
shareholders. One of S’s shareholders is a disregarded entity, and one is a qualified small business trust. 
S is an eligible partner under paragraph (b)(3)(i) of this section even though S’s shareholders would not 
be considered eligible partners if those shareholders held direct interests in Partnership. See paragraph 
(b)(3)(i) of this section. Accordingly, Partnership meets the requirements under this paragraph (b)(3) 
for its 2020 taxable year. 

Example 3. During its 2020 taxable year, Partnership has two equal partners, A, an individual, 
and C, a disregarded entity, wholly owned by B, an individual. C is not an eligible partner under 
paragraph (b)(3)(i) of this section. Accordingly, Partnership is not an eligible partnership under 
paragraph (b)(1) of this section and, therefore, is ineligible to make the election under paragraph (a) of 
this section for its 2020 taxable year. 

Aside from not having an ineligible partner, a partnership must meet certain other requirements 
to opt out of CPAR. Specifically, the following must be both be true: 

• The partnership has 100 or fewer partners, and 
• Each K-1 the partnership is required to furnish for the partnership taxable year is 

furnished to a partner that was an eligible partner for the partnership’s entire taxable 
year. [Reg. §301.6221(b)-1(b)(1)] 

A partnership is considered to have 100 or fewer partners if it is required to furnish 100 or 
fewer K-1s for the taxable year.  However, if any of the partners are S corporations, the 
partnership must add to the K-1s it is required to issue for the year (including those to S 
corporation partners) the number of K-1s issued by the S corporation(s) for the taxable year of 
the S corporation ending with or within the partnership’s taxable year. 

The partnership does not need to “look through” a decedent’s estate and count any K-1s issued 
by the estate for the 100 K-1 test [Reg. §301.6221(b)-1(b)(2), Example 5].  If a spouse has a 
community property interest in a partnership interest held by his/her spouse, only one K-1 is 
required to be issued and therefore the couple counts as only a single partner for the 100 K-1 
test. [Reg. §301.6221(b)-1(b)(2), Example 2] However, if each spouse holds an interest in the 
partnership other than a community property interest, two K-1s are required to be issued to the 
couple and that counts as 2 K-1s for purposes of the 100 K-1 test. [Reg. §301.6221(b)-1(b)(2), 
Example 1] 
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Reg. §301.6221(b)-1(c) gives information on how the election is to be made.  The regulation 
provides generally “An election under this section must be made on the eligible partnership’s 
timely filed return, including extensions, for the taxable year to which the election applies and 
include all information required by the Internal Revenue Service (IRS) in forms, instructions, or 
other guidance.” [Reg. §301.6221(b)-1(c)(1)] An election once made cannot be revoked without 
the permission of the IRS.  [Reg. §301.6221(b)-1(c)(1)] 

The partnership must disclose the following information about each partner to the IRS for the 
year in which it makes the election: 

• Each partner’s name, 
• Each partner’s correct U.S. taxpayer identification number (TIN) (or alternative form 

of identification required by forms, instructions, or other guidance),  
• Each partner’s Federal tax classification,  
• An affirmative statement that the partner is an eligible partner under paragraph (b)(3)(i) 

of this regulation, and  
• Any other information required by the IRS in forms, instructions, or other guidance. 

[Reg. §301.6221(b)-1(c)(2)] 

If any partner is an S corporation, the partnership must also disclose the following information 
about each shareholder of the S corporation that was a shareholder at any time during the 
taxable year of the S corporation ending with or within the partnership’s taxable year: 

• Each shareholder’s name, 
• Each shareholder’s correct TIN (or alternative form of identification as prescribed by 

forms, instructions, or other guidance),  
• Each shareholder’s Federal tax classification, and  
• Any other information required by the IRS in forms, instructions, or other guidance. 

[Reg. §301.6221(b)-1(c)(2)] 

A partnership that makes this election must notify each partner within 30 days of making the 
election. However, the form and manner of the notification is to be determined by the 
partnership.  [Reg. §301.6221(b)-1(c)(3)] In the preamble, the IRS also noted that while the 
partnership must send a notice to any S corporation partner(s), the S corporation(s) will 
determine how (or presumably if) it will notify any shareholders of the election. 

Any election made by a partnership only applies to that partnership, and does not apply to any 
partnership of which the electing partnership may be a partner. [Reg. §301.6221(b)-1(d)] 

The partnership and the partners are bound by the election unless and until the IRS determines 
an election is invalid. [Reg. §301.6221(b)-1(d)(1)] If the IRS determines that an election is not 
valid, it will notify the partnership in writing and the partnership will be subject to a standard 
CPAR examination for the year in question. [Reg. §301.6221(b)-1(d)(1)] 
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Section: 6721 
IRS Extends to March 2 Date for Providing Insurance Forms 1095 to 
Individuals 

Citation: Notice 2018-6, 12/22/17 

The IRS announced in Notice 2018-6 an extension of the due date for furnishing Form 1095-B, 
Health Coverage, and Form 1095-C, Employer Provided Health Insurance Offer and Coverage to 
individuals for 2017 from January 31, 2018 to March 2, 2018. 

However, the date for filing copies of the forms with the IRS has not been extended this year, 
thus they will continue to be due on February 28, 2018 if not electronically with the IRS, and 
April 2, 2018 for those filing electronically. 

Noting that this means that some taxpayers will not have their forms regarding health insurance 
coverage at the time they plan to file their returns.  The notice provides: 

Because of the extension granted under this notice, some individual taxpayers may not receive a Form 
1095-B or Form 1095-C by the time they are ready to file their 2017 tax return. Taxpayers may rely 
on other information received from their employer or other coverage provider for purposes of filing their 
returns, including determining eligibility for the premium tax credit under section 36B and confirming 
that they had minimum essential coverage for purposes of sections 36B and 5000A. Taxpayers do not 
need to wait to receive Forms 1095- B and 1095-C before filing their returns. Individuals need not 
send the information relied upon to the Service when filing their returns but should keep it with their 
tax records. 

The IRS also warns that they do not plan to offer the same relief next year, noting: 

The extension of time for furnishing information statements under sections 6055 and 6056 for 2017 
provided in this notice has no effect on these information-reporting provisions for other years or on the 
effective date or application of other ACA provisions. Treasury and the Service do not anticipate 
extending this transition relief — either with respect to the due dates or with respect to good faith relief 
from section 6721 and 6722 penalties — to reporting for 2018. 
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