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2 Current Federal Tax Developments 

Section: IRS Operations 

IRS Publishes Plan to Deal With Government Shutdown 

Citation: Fiscal 2018 Lapsed Appropriations Contingency Plan (During Filing 

Season), 1/18/18 

The IRS published a “Fiscal 2018 Lapsed Appropriations Contingency Plan (During Filing 

Season)” to detail which employees would be furloughed during a government shutdown, as 

well as the services that will or will not be maintained during any shutdown. 

Congress failed to pass a continuing resolution to continue funding of the federal government 

past January  19, 2018, thus triggering the plan.  As the shutdown began at the start of a 

weekend, the real effect of implementing this plan will not be felt until Monday, January 22, 

2018.  Should Congress resolve their impasse over the weekend it’s possible that taxpayers and 

advisers will see no impact. 

But should the shutdown continue beyond that point the IRS plan provides that the agency will 

continue to process tax returns, though refunds will not be paid. 

Initially the IRS will continue to employ a significant number of people to process the various 

tax returns the agency receives.  If the shutdown continues beyond five days, the IRS is to 

reassess its staffing. 

Services that won’t be available during the shutdown include: 

• Phone centers for taxpayers 

• Practitioner priority phone line 

• Collections (other than automated collections) 

• Legal counsel (other than those necessary to meet statutory deadlines) 

• Planning for implementation of TCJA 

Section: 408A 

2017 Roth Conversions Can Be Recharacterized Through October 15, 

2018 

Citation: IRA FAQs - Recharacterization of Roth Rollovers and Conversions, 

https://www.irs.gov/retirement-plans/retirement-plans-faqs-regarding-iras-

recharacterization-of-roth-rollovers-and-conversions, 1/18/18 

The IRS has clarified how a provision in the Tax Cuts and Jobs Act that no longer will allow the 

recharacterization of rollovers from traditional IRAs to a Roth IRA as being made to a regular 

IRA.  TCJA repeals the ability to recharacterize a Roth IRA conversion as a transfer to a 

traditional IRA for taxable years after December 31, 2017.  [IRC §408A(d)(6)(B)(iii)] 

Under prior law a taxpayer could enter into the transaction described in the example below: 

EXAMPLE 

The taxpayer converted $100,000 of his regular IRA to a Roth IRA on January 12, 2016.  By 

October 14, 2017 the value of that converted Roth IRA had dropped to $70,000.  

https://www.treasury.gov/SitePolicies/Documents/FY2018-IRS-Lapse-in-Appropriations-Contingency-Plan_Filing-1-17-18_Single-File.pdf
https://www.treasury.gov/SitePolicies/Documents/FY2018-IRS-Lapse-in-Appropriations-Contingency-Plan_Filing-1-17-18_Single-File.pdf
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The taxpayer could elect to recharacterize that transfer to a Roth IRA as a transfer to a 

traditional IRA so long as the taxpayer did so before the extended due date of the 2016 

return, thus avoiding paying tax on the $100,000. 

Instead, the taxpayer would then convert the account to a Roth IRA in October of 2017, now 

paying tax on only the $70,000 value, reducing the amount that tax was paid on to convert 

the traditional IRA to a Roth by $30,000. 

***** 

Congress in TCJA decided that this practice needed to stop. Note that Roth IRA contributions 

are still able to be recharacterized to traditional IRA contributions under these rules—only the 

rollover contributions are affected by this change. 

There was initially some confusion regarding whether a 2017 rollover to a Roth IRA could be 

recharacterized back to regular IRA since the provision applied to tax years beginning after 

December 31, 2017.  The language could be interpreted as barring any recharacterizations once 

a taxpayer’s 2018 tax year began, even if the conversion took place prior to that year. 

Alternatively, the provision could be read to only apply to original conversions that took place 

in 2018. 

The IRS, in a posting on their webpage1, decided to interpret this provision the second page.  

Per the page: 

How does the effective date apply to a Roth IRA conversion made in 2017? 

A Roth IRA conversion made in 2017 may be recharacterized as a contribution to a traditional IRA 

if the recharacterization is made by October 15, 2018. A Roth IRA conversion made on or after 

January 1, 2018, cannot be recharacterized. For details, see “Recharacterizations” in Publication 

590-A, Contributions to Individual Retirement Arrangements (IRAs). 

Section: 642 

Trust Deduction for Donation of Appreciated Property Limited to Basis 

Citation: Green v. United States, CA10, Case No. 16-6371, 1/12/18 

One of the longstanding “rules of thumb” of tax research is to be careful not to rely upon a 

single court decision that seems to be an “outlier,” especially when it comes from a U.S. District 

Court which is a court that does not specialize in tax law cases.  This turned out to be true in the 

case of Green v. United States where a decision from an Oklahoma District Court was reversed on 

appeal by the Tenth Circuit Court of Appeals (Case No. 16-6371). 

We had covered the District Court decision on the Current Federal Tax Developments website when 

the opinion was published in November of 2015.2  The IRS had several objections, including 

                                                      

1 IRA FAQs - Recharacterization of Roth Rollovers and Conversions, https://www.irs.gov/retirement-

plans/retirement-plans-faqs-regarding-iras-recharacterization-of-roth-rollovers-and-conversions, 

January 18, 2018. 

2 Trust Granted Deduction for Full Fair Value of Donated Property, Not Limited to Basis in Property, 

Current Federal Developments website, 11/14/15, 

https://www.ca10.uscourts.gov/opinions/16/16-6371.pdf
https://www.irs.gov/retirement-plans/retirement-plans-faqs-regarding-iras-recharacterization-of-roth-rollovers-and-conversions
https://www.irs.gov/retirement-plans/retirement-plans-faqs-regarding-iras-recharacterization-of-roth-rollovers-and-conversions
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whether any deduction should be allowed.  But on appeal the IRS limited its objection to the 

amount of the contribution, not whether a contribution deduction should be allowed to the 

taxpayer. 

The issue in the decision that the Tenth Circuit disagreed with was the U.S. District Court’s 

decision that a trust that made a donation to charity of appreciated real property could claim a 

deduction for the property’s fair value, rather than limiting the deduction to the taxpayer’s basis 

in the property. 

As we’ve discussed here numerous times, trusts are subject to special rules to claim a charitable 

deduction.  IRC §642(c)(1) provides the basic rules: 

(1) General rule 

In the case of an estate or trust (other then [sic] a trust meeting the specifications of subpart B), there 

shall be allowed as a deduction in computing its taxable income (in lieu of the deduction allowed by 

section 170(a), relating to deduction for charitable, etc., contributions and gifts) any amount of the gross 

income, without limitation, which pursuant to the terms of the governing instrument is, during the 

taxable year, paid for a purpose specified in section 170(c) (determined without regard to section 

170(c)(2)(A)). If a charitable contribution is paid after the close of such taxable year and on or before 

the last day of the year following the close of such taxable year, then the trustee or administrator may 

elect to treat such contribution as paid during such taxable year. The election shall be made at such time 

and in such manner as the Secretary prescribes by regulations. 

The parties agreed that the trust had acquired the property with gross income in this set of facts 

and that therefore the donation was made out of gross income. 

But the trust and the IRS disagreed on how much should be allowed as a deduction.  The trust 

claimed a deduction for the entire value of the property, but the IRS asserted that only the basis 

was an amount paid of gross income, since that was the amount of gross income that was used 

to acquire the property. 

The Tenth Circuit agreed with the IRS on this issue.  The Court found that no gross income 

had been realized on the appreciation, as the taxpayer had not sold the underlying property.  

The opinion notes: 

As the IRS correctly notes in this case, because the Trust never sold or exchanged the properties at 

issue, it never realized the gains associated with their increases in market value and was therefore never 

subject to being taxed on those gains. Thus, construing § 642(c)(1)'s deduction to extend to unrealized 

gains would be inconsistent with the Code's general treatment of gross income. Consequently, unless and 

until Congress acts to make clear that it intended for the § 642(c)(1) deduction to extend to unrealized 

gains associated with real property originally purchased with gross income (similar to what Congress did 

in § 170, which, as we have noted, addresses charitable contributions by individuals and corporations), 

we conclude that we cannot construe the deduction in that manner. 

                                                      

https://www.currentfederaltaxdevelopments.com/blog/2015/11/14/trust-granted-deduction-

for-full-fair-value-of-donated-property-not-limited-to-basis-in-property  

https://www.currentfederaltaxdevelopments.com/blog/2015/11/14/trust-granted-deduction-for-full-fair-value-of-donated-property-not-limited-to-basis-in-property
https://www.currentfederaltaxdevelopments.com/blog/2015/11/14/trust-granted-deduction-for-full-fair-value-of-donated-property-not-limited-to-basis-in-property
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Section: 7345 

IRS Outlines Details of Notifying State Department Regarding Seriously 

Delinquent Tax Debts 

Citation: Notice 2018-1, 1/16/18 

The IRS will begin sending information to the State Department on “seriously delinquent” 

taxpayers as required by the Fixing America’s Surface Transportation Act (2015).  Those 

taxpayers will face denial, revocation or limitation of their passport.  Details of how this will be 

handled is found in Notice 2018-1. 

IRC §7345(b)(1) provides that a seriously delinquent tax debt is an unpaid, legally enforceable 

liability of an individual that meets the following criteria: 

• The tax has been assessed, 

• The liability is greater than $50,000, and 

• With respect to which -- 

o A notice of lien has been filed pursuant to section 6323 and the administrative 

rights under section 6320 with respect to such filing have been exhausted or 

have lapsed, or 

o A levy is made pursuant to section 6331. 

However, per IRC §7345(b)(2), even if a debt meets the above criteria it won’t be considered a 

seriously delinquent tax debt if it is: 

• A debt that is being paid in a timely manner pursuant to an agreement to which 

the individual is party under section 6159 or 7122, and 

• A debt with respect to which collection is suspended with respect to the 

individual -- 

o Because a due process hearing under section 6330 is requested or 

pending, or 

o Because an election under subsection (b) or (c) of section 6015 is made 

or relief under subsection (f) of such section is requested. 

The notice explains what the State Department will do with a passport application when the IRS 

sends the agency a certification that a taxpayer has a “seriously delinquent” tax debt: 

When a certified taxpayer applies for a passport, the State Department, in general, will provide the 

applicant with 90 days to resolve their tax delinquency (such as by making full payment, entering into 

an installment agreement under section 6159, or IRS acceptance of an offer in compromise under 

section 7122) before denying the application. If a taxpayer needs their passport to travel within those 

90 days, the taxpayer must contact the IRS and resolve the matter within 45 days from the date of 

application so that the IRS has adequate time to notify the State Department. 

If the IRS determines that it has notified the State Department in a situation where an exception 

applies, the notice provides: 

…[I]f after the State Department has been notified of a seriously delinquent tax debt certified under 

section 7345 the Commissioner or specified delegate determines that the tax debt should not have been 

certified (for instance, if a statutory exclusion or one of the circumstances set forth in the IRM applies), 
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the IRS will notify the State Department in accordance with section 7345(c) that the certification has 

been reversed. The reversal notification will be made as soon as practicable after the determination. 

The IRS notes that if a debt ceases to meet the criteria for being “seriously delinquent” the IRS 

will notify the State Department and the passport issues will be resolved: 

Upon receipt of a notice from the IRS under section 7345(c) that the certification has been reversed, 

section 32101(g) of the FAST Act requires the State Department to remove the certification from the 

individual's record with respect to such debt. The certification of a seriously delinquent tax debt to the 

State Department will be reversed if the tax debt no longer qualifies as seriously delinquent under 

section 7345(b)(2). Therefore, taxpayers notified that certification of their seriously delinquent tax debt 

has been transmitted to the State Department should consider paying the tax owed in full, or entering 

into an installment agreement under section 6159 or an offer in compromise under section 7122 with 

respect to the debt. More information on these payment options can be found at 

[https://www.irs.gov/businesses/small-businesses-self-employed/revocation-or-denial-of-passport-in-

case-of-certain-unpaid-taxes]. 

The notice also reminds taxpayers that the law doesn’t give many easy appeal rights if they wish 

to dispute the finding, noting: 

Generally, the sole remedy for a taxpayer who believes that a certification is erroneous, or that the 

Commissioner or specified delegate incorrectly failed to reverse a certification because the tax debt is 

either fully satisfied or ceases to be a seriously delinquent tax debt by reason of section 7345(b)(2), is to 

file a civil action in court under section 7345(e). The taxpayer may not go to IRS Appeals to challenge 

the certification or the decision by the Commissioner or specified delegate not to reverse a certification. 

However, the taxpayer may contact the phone number in the Notice CP508C to request reversal of the 

certification if the taxpayer believes that the certification is erroneous. 
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