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2 Advanced Tax Update 

Section: New Law 
AICPA Writes Treasury Listing Items Needing Immediate Guidance 

Citation: AICPA Letter to United States Treasury Regarding Issues Needing 
Guidance in PL 115-97, 1/29/18 

The AICPA Tax Executive Committee has sent Treasury a letter and memorandum outlining1 
guidance that the organization is requesting regarding the Tax Cuts and Jobs Act. 

While the memorandum provides a long list of guidance the AICPA deems necessary, the cover 
letter, signed by Tax Executive Committee Chair Annette Nellen, CPA, CGMA, Esq., points 
out three areas the AICPA believes require immediate guidance: 

In particular, there are three areas of main concern. First, under section 199A, guidance is needed on 
the definition of specified service trade or business, the interaction of this section with other Code sections 
and the calculation of the section 199A deduction for complex business structures. Second, for section 
481 accounting method changes, general procedural guidance is needed for making accounting method 
changes in order to comply with the new rules. Finally, penalty relief for underpayment of taxes is 
needed. Taxpayers and preparers need sufficient time to determine the appropriate withholding and 
estimated tax payments for businesses, individuals, trusts, estates, and other entities that may have a 
dramatically different tax liability in 2018 or that are affected by provisions effective for 2017. 

At the time this article is written this letter and memorandum were not yet available on the 
AICPA’s “2018 Tax Advocacy Comment Letters” on its website, though presumably they will 
be added to the site sometime in the near future.   

The memorandum for guidance provides a useful list of “unclear” issues for the various 
provisions found in the Tax Cuts and Jobs Act that CPAs may find helpful in dealing with 
attempting to help clients plan with this new law. 

For instance, below is the section dealing with items the AICPA believes needs guidance on the 
Section 199A Qualified Business Income deduction: 

14. IRC Section 199A — Deduction for Qualified Business Income (QBI) (TCJA Sec. 11011) 

• Guidance is needed on the meaning of specified service trade or business as defined in section 
199A(d)(2) namely, any trade or business involving the performance of services in the fields of 
health, law, accounting, actuarial science, performing arts, consulting, athletics, financial 
services, brokerage services, or any trade or business where the principal asset of such trade or 
business is the reputation or skill of 1 or more of its employees or owners, or any trade or 
business which involves the performance of services that consist of investing and investment 
management, trading, or dealing in securities (as defined in section 475(c)(2)), partnership 
interests, or commodities (as defined in section 475(e)(2)). 

• The calculation of QBI when flowing through multiple tiered entities. 
• The netting computation of losses from one business against gains from another business. 

                                                      

1 
https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/20180129
-aicpa-guidance-request-on-pub-l-no-115-97.pdf  

https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/20180129-aicpa-guidance-request-on-pub-l-no-115-97.pdf
https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/20180129-aicpa-guidance-request-on-pub-l-no-115-97.pdf
https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/20180129-aicpa-guidance-request-on-pub-l-no-115-97.pdf
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• The effect of existing grouping (such as under section 469) of trades or businesses for purposes 
of the limitations based on W-2 wages, adjusted basis of assets, and specified service business. 
For example, if grouping is allowed, will taxpayers have an opportunity to regroup their 
trades or businesses to take advantage of the deduction? 

• Whether wages are determined similar to the concepts provided in Treas. Reg. section 1.199-
2(a)(2) (consider wages of the common law employees, regardless of who is responsible for the 
payment of the wage). Whether a trade or business is defined as an activity within an entity. 
For example, what if an entity has two clearly separate trades or businesses? 

• Whether all similar qualified businesses are aggregated for purposes of the calculation or if 
each business is evaluated separately. Clarity is needed, for taxpayers with non-qualified 
business activities, as to whether or not there is a de minimis percentage at which the activity 
is not excluded, or whether the taxpayer makes separate computations for the personal service 
activity versus the non-personal service activity. 

• Whether the taxpayer may consider a management company an integral part of the operating 
trade or business (and thus, not a specified business activity) if substantially all of the 
management company's income is from that other trade or business. 

• The qualification of real property rental income as qualified business income (or loss). 
• If grouping is allowed, whether taxpayers may treat the rental of real estate to their related C 

Corporation (e.g., a self-rental) as trade or business income. 
• The determination of items effectively connected with a business, e.g., section 1245 gains and 

losses, retirement plan contributions of partners and sole proprietors, the section 162(l) 
deduction and one-half of self-employment tax. 

• The unadjusted basis of assets expensed under section 179 or subject to bonus depreciation. 
• The unadjusted basis of assets held as of January 1, 2018. 
• The unadjusted basis of property subject to 743(b) basis adjustments. 
• The effect, if any, of the 20% deduction on net investment income tax calculations. 

Section: 3402 
IRS Provides Interim Guidance on Forms W-4 Related to TCJA 

Citation: Notice 2018-14, 1/29/18 

Due to changes in the law made by the Tax Cuts and Jobs Act (TCJA), the IRS in Notice 2018-
14 provided an extended effective period for 2017 Forms W-4 that claimed exemption from 
income tax withholding for 2017 and allows employees to use the 2017 Form W-4 to claim 
exemption from withholding in 2018.  The notice also makes other changes to rules applicable 
to the use of Form W-4 to give the IRS time to release an updated Form W-4. 

Specifically, the notice provides: 

• Extends the effective period of Forms W-4, Employee's Withholding Allowance Certificate, 
furnished to claim exemption from income tax withholding until February 28, 2018, 
and permits employees to claim exemption from withholding for 2018 by temporarily 
using the 2017 Form W-4;  

• Temporarily suspends the requirement that employees must furnish their employers 
new Forms W-4 within 10 days of changes in status that reduce the withholding 
allowances they are entitled to claim;  
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• Provides that the optional withholding rate on supplemental wage payments is 22 
percent for 2018 through 2025; and  

• Provides that, for 2018, withholding on periodic payments when no withholding 
certificate is in effect is based on treating the payee as a married individual claiming 
three withholding allowances. 

As the notice explains: 

The Act (TCJA) does not mandate that employees furnish new Forms W-4 for 2018 and expressly 
permits the IRS to administer income tax withholding under section 3402 for 2018 without regard to 
the changes in the withholding rules and the suspension of personal exemptions. Accordingly, and in 
order to minimize burden on employees and employers, the IRS and the Department of the Treasury 
(Treasury Department) designed the 2018 withholding tables to work with the Forms W-4 that 
employees have already furnished their employers. See Notice 1036, Early Release Copies of the 2018 
Percentage Method Tables for Income Tax Withholding, and Publication 15 (Circular E), 
Employer's Tax Guide, for use in 2018. For employees with simpler tax situations, the new tables are 
designed to produce the correct amount of tax withholding. The revisions are also aimed at avoiding 
over- and under-withholding of tax as much as possible. The IRS is also working on revising the 
withholding calculator on www.irs.gov to reflect the changes made by the Act. When released, the 
modified calculator and 2018 Form W-4 can be used by employees who wish to update their 
withholding in response to the Act or changes in their personal circumstances in 2018. Until a new 
Form W-4 is issued, employees and employers should continue to use the 2017 Form W-4. 

Regarding employees claiming exemption from withholding, the notice provides the following: 

With respect to any claim for exemption from withholding for 2018 (whether renewing a claim from 
2017 or making a new claim), the IRS will allow employees to claim exemption using the 2017 Form 
W-4 until 30 days after the 2018 Form W-4 is released in one of the following ways: (1) modifying 
the 2017 Form W-4 by striking “2017” in the text on Line 7 of the Form W-4 and entering 
“2018” in its place and signing the form in 2018; (2) modifying the 2017 Form W-4 by entering 
“Exempt 2018” on Line 7 of the 2017 Form W-4 and signing the form in 2018; (3) using the 
2017 Form W-4 without modification and signing the form in 2018, provided that the employer 
establishes and communicates to employees a procedure under which an employee signs and furnishes the 
2017 Form W-4 in 2018 to certify both that the employee incurred no income tax liability for 2017 
and that the employee anticipates that he or she will incur no income tax liability for 2018 and thus 
claims exemption from withholding for 2018; or (4) any method substantially similar to (1)–(3) that 
clearly conveys in writing an employee's intent to certify his or her exemption from withholding for 
2018. 

Employees experiencing a change in status that causes a reduction in withholding allowances are 
subject to the following specific relief: 

The Treasury Department and the IRS have determined that employees experiencing a change in status 
that causes a reduction in the number of withholding allowances are not required to furnish employers 
new withholding allowance certificates until 30 days after the 2018 Form W-4 is released. Moreover, 
because the 2018 withholding tables are designed to work with the Forms W-4 that employees have 
already furnished their employers, employees who have a reduction in the number of withholding 
allowances solely due to the changes made by the Act are not required to furnish employers new 
withholding allowance certificates during 2018. However, employees may update their withholding at 
any time in response to the Act. Employees who choose to update their withholding may use the 2017 
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Form W-4 instead of the 2018 Form W-4 to report changes in withholding allowances until 30 days 
after the 2018 Form W-4 is released. Likewise, new hires may continue to claim allowances by using 
the 2017 Form W-4 until 30 days after the 2018 Form W-4 is released. Employees who furnish new 
Forms W-4 using a 2017 Form W-4 do not need to furnish a 2018 Form W-4 after the 2018 Form 
W-4 is released. 

The rate for withholding using the optional flat rate on supplemental wages will be reduced 
from 25% to 22%.  Employers are to implement this lower rate as soon as possible, but in no 
event later than February 15, 2018. 

The notice also clarifies that payors of periodic payments for annuities, pensions and other 
deferred income who do have a withholding certificate in effect for a recipient are required to 
withhold on payments, using a married individual claiming three withholding allowances.  Note 
that, as under prior law, if a recipient files an election not to have withholding apply then no 
amount will be withheld. 

Section: 6225 
Revision of Attributes for CPAR Audits Proposed Regulations Issued 

Citation: REG-118067-17, 2/1/18 

More proposed guidance has emerged on the comprehensive partnership audit regime (CPAR) 
that was enacted as part of the 2015 Bipartisan Budget Agreement.  CPAR is effective for tax 
years beginning after December 31, 2018, replacing the prior TEFRA consolidated audit regime 
with an even more centralized system.  The new guidance, found at REG-118067-17, provide 
information on the attribute adjustments to be made following a CPAR examination of the 
partnership. 

Under CPAR by default at the conclusion of a partnership exam, the IRS issues a bill for tax 
due, referred to as an “imputed underpayment,” to the partnership which pays the amount.  The 
imputed underpayment is initially calculated by applying the maximum individual tax rate (37% 
for 2018) to the net adjustment of the partnership, though the partnership has various options 
to adjust the payment amount down to lower rates and/or remove portions of the adjustment 
from the imputed adjustment entirely. 

Alternatively, after the partnership level changes in items of income, deduction, gain, loss, and 
credits are determined, the partnership representative can elect to push out the adjustment to 
those who were partners in the year being examined (the reviewed year) who will then compute 
and pay the tax on the return for the year the exam concludes (the adjustment year). 

In the beginning of the preamble to the proposed regulations, the IRS notes: 

These proposed rules are consistent with the policy described in “The General Explanation of Tax 
Legislation Enacted for 2015” (Bluebook), which explained that “[u]nder the centralized partnership 
audit regime, the flowthrough nature of the partnership under subchapter K of the Code is unchanged, 
but the partnership is treated as a point of collection of underpayments that would otherwise be the 
responsibility of partners.” Joint Comm. on Taxation, JCS-1-16, “General Explanations of Tax 
Legislation Enacted in 2015”, 57 (2016). 

Or, to put it more succinctly, while the partnership may pay the tax, all other effects of the 
changes (such as to increase basis in the partner’s interest) remain the same.  These regulations 

https://s3.amazonaws.com/public-inspection.federalregister.gov/2018-01989.pdf
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are meant to explain how taxpayers are to determine the proper adjustments to the various tax 
attributes in these situations. 

The preamble continues: 

Failure to provide adjustments to outside basis that reflect the partnership adjustments that resulted in 
the imputed underpayment could lead to a partner being effectively taxed twice on the same item of 
income, once indirectly on payment of the imputed underpayment and again on a disposition of the 
partnership interest or on a distribution of cash by the partnership. Taxing the same item of income 
twice is not consistent with the flowthrough nature of partnerships under subchapter K. Thus, these 
proposed regulations provide for adjustment to a partner's basis in its interest — and certain other tax 
attributes that are interdependent with basis under subchapter K — in order to prevent effective double 
taxation or other distortions. 

The basic adjustments when there is a partnership adjustment is summarized in the preamble as 
follows: 

…[W]hen there is a partnership adjustment (as defined in proposed § 301.6241-1(a)(6)), the 
partnership and its adjustment year partners (as defined in proposed § 301.6241-1(a)(2)) generally 
must adjust their specified tax attributes (as defined in proposed § 301.6225-4(a)(2)). Specified tax 
attributes are the tax basis and book value of a partnership's property, amounts determined under 
section 704(c), adjustment year partners' bases in their partnership interests, and adjustment year 
partners' capital accounts determined and maintained in accordance with § 1.704-1(b)(2). See 
proposed § 301.6225-4(a)(2). 

In the case of a partnership adjustment that results in an imputed underpayment, the adjustments to 
specified tax attributes must be made on a partnership-adjustment-by-partnership-adjustment basis, 
and thus are created separately for each partnership adjustment (whether a negative adjustment or a 
positive adjustment) without regard to their summation as part of the determination of the total netted 
partnership adjustment in proposed § 301.6225-1(c)(3). See proposed § 301.6225-4(b)(1). 

Under Proposed Reg. § 301.6225-4(b)(2) the partnership must make appropriate adjustments to 
the book value and basis of property to take into account a partnership adjustment, including 
taking adjustments into account for amounts determined under IRC §704(c).  No adjustment is 
to be made for adjustments that relate to property that the partnership no longer holds in the 
adjustment year, though the IRS requests comments on whether, in that case, the basis of other 
partnership property should be adjusted in a manner similar to that used in allocating §734(b) 
adjustments under IRC §755. 

The proposed regulations create “notional items” to be used in adjusting the partner level tax 
attributes.  As the preamble continues: 

Proposed § 301.6225-4(b)(3) provides that notional items are then created with respect to the 
partnership adjustment, and these notional items are then allocated according to the rules described in 
section (2)(B)(iii) of this preamble. The items are considered notional items because their sole purpose is 
to affect partner-level specified tax attributes, and thus they are not considered to be items for purposes 
of adjusting other tax attributes. 

In the case of a partnership adjustment that is an increase to income or gain, a notional item of income 
or gain is created in an amount equal to the partnership adjustment. Similarly, in the case of a 
partnership adjustment that is an increase to an expense or a loss, a notional item of expense or loss is 



 Advanced Tax Update 7 

 

created in an amount equal to the partnership adjustment. See proposed § 301.6225-4(b)(3)(ii) and 
(iii). 

However, in the case of a partnership adjustment that is a decrease to income or gain, a notional item of 
expense or loss is created in an amount equal to the partnership adjustment. Similarly, in the case of a 
partnership adjustment that is a decrease to an expense or a loss, a notional item of income or gain is 
created in an amount equal to the partnership adjustment. See proposed § 301.6225-4(b)(3)(iv) and 
(v). These rules have the effect of reversing out the reviewed year allocation to the extent necessary to 
reflect the partnership adjustment. 

Thus, under these proposed regulations, an adjustment year partner increases its outside basis for 
notional income that is allocated to it. Similarly, a partnership that determines and maintains capital 
accounts in accordance with § 1.704-1(b)(2)(iv) also adjusts capital accounts for notional items. See 
proposed § 301.6225-4(e), Example 1. In the case of a partnership adjustment that reflects a net 
increase or net decrease in credits as determined under proposed § 301.6225-1(d), the partnership 
creates one or more notional items of income, gain, loss, or deduction that reflects the change in the item 
giving rise to the credit. See proposed § 301.6225-4(b)(3)(vi). 

The proposed regulations provide for adjustment only of certain tax attributes (referred to as 
“specified tax attributes”) but the IRS is asking for comments on more broadly affecting tax 
attributes.  As the preamble continues: 

Specific tax attributes for which comments are requested include gross income rules for publicly traded 
partnerships under section 7704(b) and qualified investment entities described in section 860. Other 
tax attributes for which comments are requested include net operating loss carryforwards, other tax 
accounting under subchapter K, and those that contain limitations based on adjusted gross income (for 
example, the earned income credit allowed under section 32, the child tax credit allowed under section 
24). Comments are also requested as to whether any special rules should be provided for adjustments to 
tax attributes in the cross-border context, and how those adjustments should differ, if at all, from 
adjustments to tax attributes made in the domestic context. 

The IRS deals with the allocation of the effects of these notional items in proposed changes to 
Reg. §1.704-1.  The preamble states; 

Commenters recommended applying the existing rules in subchapter K, including section 704(b), in the 
context of section 6225. While the basic principles of section 704(b) remain sound in the context of 
notional items, the unique nature of partnership adjustments under section 6225 requires the 
application of these principles to be modified. See proposed § 1.704-1(b)(1)(viii)(a). Specifically, the 
allocation of notional items cannot have substantial economic effect because the allocation relates to two 
different years — while generally determined with respect to the reviewed year, notional items are taken 
into account in the adjustment year. Thus, the proposed regulations provide that the allocation of a 
notional item does not have substantial economic effect, but, to address this issue, further provide that 
the allocation will be deemed to be in accordance with the partners' interests in the partnership if the 
allocation of a notional item of income or gain described in proposed § 301.6225-4(b)(3)(ii), or 
expense or loss described in proposed § 301.6225-4(b)(3)(iii), is made in the manner in which the 
corresponding actual item would have been allocated in the reviewed year under the section 704 
regulations. Additionally, the allocation of a notional item of expense or loss described in proposed § 
301.6225-4(b)(3)(iv), or a notional item of income or gain described in proposed § 301.6225-
4(b)(3)(v), must be allocated to the reviewed year partners that were originally allocated that excess item 
in the reviewed year (or their successors). See proposed § 1.704-1(b)(4)(xi). As described in section 
(2)(B)(iv) of this preamble, however, these rules require treating successors as reviewed year partners. 
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As that last sentence notes, CPAR creates a problem because the partners that were partners in 
the reviewed year will often not all be the same as are partners in the adjustment year.  Thus, the 
regulation looks at what it refers to as “successors.” 

The IRS notes that if no adjustments were made to successor interests, double taxation would 
still result.  

As noted in section (2)(B)(i) of this preamble, outside basis adjustments must be made to avoid 
effectively taxing the same item of income twice. While this concern is clearest when a reviewed year 
partner remains a partner in the adjustment year, the same concern generally exists when the interest is 
transferred as the failure to provide outside basis would result in effectively taxing the same item of 
income twice, just with respect to two different taxpayers. Thus, these regulations provide successor rules 
under proposed § 1.704-1(b)(1)(viii)(b) for purposes of adjusting specified tax attributes, including 
outside basis. 

The key first issue is to identify the successor partner.  The preamble describes this process as 
follows: 

A reviewed year partner's successor is generally defined as either a transferee that succeeds to the 
transferor partner's capital account under proposed § 1.704-1(b)(2)(iv)(l), or, in the case of a complete 
liquidation of a partner's interest, as the remaining partners to the extent their interests increased as a 
result of the liquidated partner's departure. 

While identifying that successor would be reasonably simple in a small partnership, large 
publicly traded partnerships would have a huge administrative task and potentially might simply 
be unable to find the appropriate successors.    In the proposed regulations, the IRS decided: 

… it is appropriate to provide rules in these proposed regulations relating to any situation in which a 
partnership is unable, after exercising reasonable diligence, to determine a successor for a partnership 
adjustment under section 6225 (not only reallocation adjustments). These rules require that the 
proposed standard in the June 14 NPRM be replaced with a new proposed regulation. Therefore, these 
regulations amend proposed § 301.6225-3(b)(4) by removing the final two sentences and provide a rule 
in proposed § 1.704-1(b)(1)(viii)(b)(3) that if a partnership cannot determine the transferee for a 
partnership interest under proposed § 1.704-1(b)(1)(viii)(b)(2), the successor is deemed to be those 
partners in the adjustment year who were not also partners in the reviewed year or otherwise identifiable 
as successors to reviewed year partners, in proportion to their respective interests in the partnership. 

In certain cases, notional items are not created, but the regulations describe how adjustments 
will be made for those items.  From the preamble: 

For certain types of partnership adjustments, notional items are not created. Specifically, notional items 
are not created for a partnership adjustment that does not derive from items that would have been 
allocated in the reviewed year under section 704(b), such as a partnership adjustment based upon a 
partner's failure to report gain under section 731, a partnership adjustment that is a change of an item 
of deduction to a section 705(a)(2)(B) expenditure, or a partnership adjustment to an item of tax-
exempt income. See proposed § 301.6225-4(b)(4). Nevertheless, in these situations specified tax 
attributes are adjusted for the partnership and its reviewed year partners (or their successors) in a 
manner that is consistent with how the partnership adjustment would have been taken into account 
under the partnership agreement in effect for the reviewed year taking into account all facts and 
circumstances. 
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The preamble goes on to describe an IRS concern where the adjustment could create what the 
IRS perceives as an unfair tax benefit where no outside basis adjustment will be allowed. 

As noted in section (2)(B)(i) of this preamble, partners normally adjust their outside bases for notional 
items that are allocated to them. However, in certain cases, the proposed rules do not provide for 
adjustments to outside basis. Specifically, when a tax-exempt partner transfers its interest to a partner 
that is not tax-exempt (taxable partner) between the reviewed year and the adjustment year and the 
partnership requests a modification because of the reviewed year partner's status as a tax-exempt entity, 
the successor taxable partner is disallowed a basis adjustment. See proposed § 301.6225-
4(b)(6)(iii)(B). Without this rule, a taxable successor partner would have a basis increase when no 
imputed underpayment was paid with respect to the partner's share of the partnership adjustment. 
Comments are requested as to whether this rule should be extended to rate modifications described in 
proposed § 301.6225-2(d)(4) as well. A basis adjustment is also disallowed when a reviewed year 
partner transfers its interest to a related party in a transaction in which not all gain or loss is recognized 
during an administrative proceeding under subchapter C of chapter 63 of the Code (subchapter C of 
chapter 63) and a principal purpose of the transfer was to shift the economic burden of the imputed 
underpayment among related parties. Comments are requested regarding whether basis adjustments 
should be disallowed in any other circumstances. 

The regulations go on to deal with the tax that will be paid on the imputed underpayment.  That 
tax will be treated as a nondeductible expense of the partnership covered by IRC §705(a)(2)(B).  
The regulations go on to determine if that allocation has substantial economic effect that will be 
recognized by the IRS. 

Section 1.704-1(b)(2)(iv)(i) provides specific rules for determining whether an allocation of a section 
705(a)(2)(B) expenditure has substantial economic effect. Specifically, it requires that a partner's 
capital account be decreased by allocations made to such partner of expenditures described in section 
705(a)(2)(B). See also § 1.704-1(b)(2)(iv)(b). Further, under section 705(a)(2)(B), the adjusted basis 
of a partner's interest in a partnership is decreased (but not below zero) by expenditures of the 
partnership that are not deductible in computing its taxable income and not properly chargeable to 
capital account. 

The preamble notes that, so long as the allocation of this payment of the imputed 
underpayment among the partners has economic effect it will be respected.  But the IRS 
proposed creating some special rules to apply to this allocation. 

The Treasury Department and the IRS have concluded, however, that the existing rules that determine 
whether the economic effect of an allocation is substantial should be modified to take into account the 
unique nature of these expenditures. When a partnership pays an imputed underpayment under section 
6225, it has the effect of converting what would have been a non-deductible partner-level expenditure 
into a non-deductible partnership-level expenditure. The proposed regulations provide that an allocation 
of the nondeductible expenditure will be considered to be substantial only if the partnership allocates the 
expenditure in proportion to the notional item to which it relates, taking into account appropriate 
modifications. See proposed §§ 1.704-1(b)(2)(iii)(a) and (f), 301.6225-4(c) and 301.6225-4(e), 
Example 4. This rule aligns the economics of the income allocation (in this case, the notional income 
allocation) with the directly associated imputed underpayment expense in a manner consistent with the 
flowthrough nature of partnerships under subchapter K. Absent this substantiality rule in the 
regulations, partnerships could inappropriately allocate expenses to partners in the adjustment year in a 
manner inconsistent with the underlying economic arrangement of the partners. These new substantiality 
rules also apply to a payment made by a pass-through partner under proposed § 301.6226-3(e)(4). 
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Similarly, for partnerships that do not maintain capital accounts, the allocation of the expenditure 
cannot be in accordance with the partners' interests in the partnership to the extent it shifts the economic 
burden of the payment of the imputed underpayment away from a partner (or its successor) that would 
have been allocated the corresponding notional income item. However, the regulations provide that an 
allocation of an expense that satisfies the new substantiality rule and in which the partner's distribution 
rights are reduced by the partner's share of the imputed underpayment is deemed to be in accordance 
with the partners' interests in the partnership. See proposed § 1.704-1(b)(4)(xii). These proposed 
regulations do not address the extent to which the partnership may later reverse this allocation with a 
special chargeback or similar provision. Comments are requested on this issue. 

All the prior material relates to the case where the partnership pays the imputed underpayment.  
However, the partnership has the option under §6226 to push the adjustment out to the 
reviewed year partners.  Additional proposed regulations deal with the adjustment of attributes 
in this case. 

In this case the reviewed year partner will end up an adjustment that includes the reviewed year 
and the tax impact on all intervening years.  As the preamble notes: 

The adjustment amounts determined under section 6226(b)(2) fall into two categories. Under section 
6226(b)(2)(A), in the case of the taxable year of the partner that includes the end of the partnership's 
reviewed year (first affected year), the adjustment amount is the amount by which the partner's chapter 1 
tax would increase for the partner's first affected year if the partner's share of the adjustments were 
taken into account in that year. Under section 6226(b)(2)(B), in the case of any taxable year after the 
first affected year, and before the reporting year (that is, the intervening years), the adjustment amount is 
the amount by which the partner's chapter 1 tax would increase by reason of the adjustment to tax 
attributes determined under section 6226(b)(3) in each of the intervening years. The adjustment 
amounts determined under section 6226(b)(2)(A) and (B) are added together to determine the aggregate 
of the adjustment amounts for purposes of determining additional reporting year tax, which is the 
increase to the partner's chapter 1 tax in accordance with section 6226(b)(1). 

Per the preamble, the proposed regulations provide the following guidance on dealing with the 
adjustment of attributes: 

Section 301.6226-4(b) of these proposed regulations provides that the reviewed year partners or affected 
partners (as described in § 301.6226-3(e)(3)(i)) must take into account items of income, gain, loss, 
deduction or credit with respect to their share of the partnership adjustments as contained on the 
statements described in proposed § 301.6226-2 (pushed-out items) in the reporting year (as defined in 
proposed § 301.6226-3(a)). Similarly, partnerships adjust tax attributes affected by reason of a 
pushed-out item in the reviewed year. In the case of a reviewed year partner that disposed of its 
partnership interest prior to the reporting year, that partner may take into account any outside basis 
adjustment under these rules in an amended return to the extent otherwise allowable under the Code. 

Unlike the proposed rules under section 6225 and subchapter K described in section 2 of this preamble, 
under section 6226, all tax attributes (as defined in proposed § 301.6241-1(a)(10)) are adjusted for 
pushed out items of income, gain, deduction, loss or credit. 
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Section: 6662 
IRS Updates Adequate Disclosure Revenue Procedure 

Citation: Revenue Procedure 2018-11, 1/26/18 

The IRS has revised the adequate disclosure Revenue Procedure (Revenue Procedure 2018-11).  
The procedure that contains the provisions that would provide for adequate disclosure for 
purposes of avoiding certain penalties under §6662 (accuracy related penalty imposed on 
taxpayers) and §6694 (paid preparer penalties). 

The procedure is meant to provide guidance as to what constitutes adequate disclosure of 
positions that do not have substantial authority but do have a reasonable basis.  Adequate 
disclosure of such positions in most cases serves to eliminate the accuracy related penalty due 
on substantial understatements of tax or the paid preparer penalty for a tax deficiency related to 
an unreasonable position. 

The taxpayer penalty under §6662 for substantial understatement of 20% for an individual 
applies to any understatement of tax that exceeds the greater of: 

• 10% of the amount of tax that should have shown on the return or 
• $5,000 

For a corporation (other than a personal holding company or S corporation) the penalty (again 
set at 20%) applies to an understatement that exceeds the lesser of: 

• 10% of the tax required to be shown on the return (or $10,000 if less) or 
• $10,000,000 

The protection provided by this revenue procedure does not apply to a position if it either the 
position is attributable to a tax shelter (as defined in IRC §6662(d)(2)(c)(ii)) or the taxpayer 
failed to keep adequate books and records to support the position or otherwise failed to keep 
required substantiation (such as the documentation requirements found in IRC §274(d) for 
listed property). 

The §6694(a) preparer penalty imposes a penalty on a paid preparer of the greater of $1,000 or 
½ of the fee received for the matter in question if there is an “unreasonable position” on the 
return that the the preparer was or should have been aware of that leads to a tax assessment.  A 
position leading to an understatement is generally unreasonable unless: 

• Substantial authority existed in support of the position or 
• The position has a reasonable basis and was properly disclosed (in accordance with this 

revenue procedure) on the return. 

This year’s changes (or actually, lack of changes) are summarized by the IRS as follows: 

Editorial changes have been made throughout this revenue procedure. In addition, 
minor changes have been made in order to update the taxable years and tax forms to 
which this revenue procedure applies. No additional substantive changes have been 
made. 

Section 4 of the Revenue Procedure contains the requirements that must be met to have 
adequate disclosure for penalty purposes.  Generally a Form 8275 or Form 8275-R is used to 

https://www.irs.gov/pub/irs-drop/rp-18-08.pdf
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make a disclosure along with providing all information requested by the IRS forms and 
instructions.  As well, anytime an understatement arises from a transaction between related 
parties that presents a legal issue or controversy due to the related party transaction (such as 
issue arising under IRC §482 for allocation of income and deductions among taxpayers) a Form 
8275 or Form 8275-R must be filed with the return to have adequate disclosure. 

In addition to any Form 8275 and/or Form 8275-R filing requirements, the Revenue Procedure 
provides specific information and procedures to be followed for specific forms and return 
types. 

This procedure is a very significant procedure for any professional involved in compliance work, 
since a failure to meet the requirements provided in this procedure may end up costing the 
taxpayer penalties that otherwise could have been avoided. 
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