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Section: 108 

IRS Is Able to Process Returns with Some, But Not All, Benefits 

Retroactively Restored for 2017 

Citation: IRS News Release IR-2018-33, 2/22/18 

In News Release IR-2018-33 the IRS announced that it was now able to begin accepting returns 

claiming certain tax benefits retroactively restored for 2017 by the Bipartisan Budget Act of 

2018.  The three benefits that the IRS is now ready to accept returns containing are the 

following: 

• Exclusion from gross income of discharge of qualified principal residence indebtedness 

(often, foreclosure-related debt forgiveness), 

• Mortgage insurance premiums treated as qualified residence interest, and 

• Deduction for qualified tuition and related expenses. 

These provisions had expired at the end of 2016 and Congress had not enacted legislation to 

extend them for an additional year until the passage of the Bipartisan Budget Act on February 9. 

Note that this is not all the benefits extended by the Act, which included several energy related 

credits.  The IRS news release notes: 

The IRS is continuing to update its systems to handle returns claiming the other tax benefits extended 

by the new law, enacted on Feb. 9. In general, these benefits affect a smaller number of taxpayers. 

Taxpayers eligible for these benefits can avoid delays or possibly needing to file an amended return later, 

by filing after IRS systems have been updated to reflect these changes. 

Taxpayers who have already filed their returns and qualify for these benefits will need to file an 

amended return if they wish to claim the benefits.  The news release note that the processing for 

such an amended return can take up to 16 weeks. 

A practical problem for most practitioners is that even though the IRS has updated its systems 

to accept returns with these items on them, tax software providers will need to update their 

software to be able to handle these items as well.  Some vendors have already done so, and 

others likely will release their updates in the week or so. 

Section: 163 

IRS Issues News Release to Clarify That Loans a Bank Calls a Home 

Equity Loan May Still Be Deductible as Mortgage Interest after TCJA 

Citation: News Release IR-2018-32, 2/21/18 

In News Release IR-2018-32 the IRS sought to deal with what appears to be a widespread 

misunderstanding of how the home mortgage interest deduction works under the revisions 

passed as part of the Tax Cuts and Jobs Act.  The IRS points out that merely because a lender 

refers to a loan as a “home equity” loan, that does not mean the interest will not be deductible 

in 2018, so long as proceeds of the loan are used to acquire or substantially improve the 

residence. 

https://www.irs.gov/newsroom/three-popular-tax-benefits-retroactively-renewed-for-2017-irs-ready-to-accept-returns-claiming-these-benefits-e-file-for-fastest-refunds
https://www.irs.gov/newsroom/interest-on-home-equity-loans-often-still-deductible-under-new-law
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Under IRC §163(h)(3)(F), only “acquisition indebtedness” (as defined by IRC §163(h)(3)(B)) will 

be deductible, and “home equity” indebtedness (as defined by IRC §163(h)(3)(C)) will not be.  

Too many taxpayers, reporters and, in this author’s experience, even tax advisers are ignoring 

the “as defined by” clauses above and instead go directly to using loan labels to determine 

deductibility. 

That has led many to believe that any loan that is labeled by the lender as a home equity loan 

will automatically fail to qualify for a deduction for any of the interest paid on the loan in 2018.  

That is simply a false statement. 

Rather, it is important to recognize that the definition of “home equity” debt is radically 

different under the Internal Revenue Code than that used by lending institutions or in common 

parlance. 

Under IRC §163(h)(3)(B), acquisition indebtedness (the type that qualifies for a deduction, 

subject to limits on the amount of the debt) is any debt no matter how it is labeled that meets the 

following two criteria: 

• The debt incurred in acquiring, constructing, or substantially improving any qualified 

residence of the taxpayer, and 

• The debt is secured by such residence. 

As well, acquisition indebtedness includes “any indebtedness secured by such residence resulting 

from the refinancing of indebtedness” that met the criteria to be acquisition debt “but only to 

the extent the amount of the indebtedness resulting from such refinancing does not exceed the 

amount of the refinanced indebtedness.”1 

What the IRC calls “home equity” debt at IRC §163(h)(3)(C) is simply any debt secured by the 

residence that fails to meet the acquisition debt criteria. 

As the IRS news release properly notes: 

Under the new law, for example, interest on a home equity loan used to build an addition to an 

existing home is typically deductible, while interest on the same loan used to pay personal living 

expenses, such as credit card debts, is not. As under prior law, the loan must be secured by the 

taxpayer’s main home or second home (known as a qualified residence), not exceed the cost of the home 

and meet other requirements. 

The news release contains the following three examples of applying the home mortgage interest 

rules after the changes made by the Tax Cuts and Jobs Act: 

Example 1: In January 2018, a taxpayer takes out a $500,000 mortgage to purchase a main home 

with a fair market value of $800,000.  In February 2018, the taxpayer takes out a $250,000 home 

equity loan to put an addition on the main home. Both loans are secured by the main home and the 

total does not exceed the cost of the home. Because the total amount of both loans does not exceed 

$750,000, all of the interest paid on the loans is deductible. However, if the taxpayer used the home 

                                                      

1 IRC §163(h)(3)(B) 
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equity loan proceeds for personal expenses, such as paying off student loans and credit cards, then the 

interest on the home equity loan would not be deductible.    

Example 2: In January 2018, a taxpayer takes out a $500,000 mortgage to purchase a main 

home.  The loan is secured by the main home. In February 2018, the taxpayer takes out a $250,000 

loan to purchase a vacation home. The loan is secured by the vacation home.  Because the total amount 

of both mortgages does not exceed $750,000, all of the interest paid on both mortgages is deductible. 

However, if the taxpayer took out a $250,000 home equity loan on the main home to purchase the 

vacation home, then the interest on the home equity loan would not be deductible.  

Example 3: In January 2018, a taxpayer takes out a $500,000 mortgage to purchase a main 

home.  The loan is secured by the main home. In February 2018, the taxpayer takes out a $500,000 

loan to purchase a vacation home. The loan is secured by the vacation home.  Because the total amount 

of both mortgages exceeds $750,000, not all of the interest paid on the mortgages is deductible. A 

percentage of the total interest paid is deductible (see Publication 936). 

Section: 199A 

AICPA Writes Treasury Regarding  §199A Issues Requiring Immediate 

Guidance 

Citation: AICPA Letter to U.S Treasury and IRS, 2/21/18 

The AICPA Tax Executive Committee has sent a letter to the Treasury Department and the IRS 

outlining areas the Institute believes require immediate guidance for IRC §199A added to the 

law by the Tax Cuts and Jobs Act.  The list is not a short one—the summary table at the end of 

the document shows 29 separate items which require guidance, with six requiring immediate 

guidance and 23 that will also require guidance, presumably before returns begin to be filed for 

years that IRC §199A applies to. 

The letter breaks the requested guidance into six broad areas for which information is needed.  

These areas are: 

• Definition of section 199A Qualified Business Income 

• Aggregation method for calculation of QBI of pass-through businesses 

• Deductible amount of QBI for a pass-through entity with business in net loss 

• Qualification of wages paid by an employee leasing company 

• Application of section 199A to an owner of a fiscal year pass-through entity ending in 

2018 

• Availability of deduction for Electing Small Business Trusts (ESBTs) 

In addition to those six issues, the letter goes on to discuss 23 other broad areas where guidance 

is needed. 

Some of the specific areas for which the AICPA is requesting guidance be issued include: 

• Clarification of what is and is not a “specified service business” including: 

o Will precedents established under IRC §448 apply to the businesses covered by 

both the qualified personal service business rules and the specified service 

business rules 

https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/20180221-aicpa-sec-99a-qbi-comment-letter-faq.pdf
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o How to determine if a business is one where principal asset of such trade or 

business is the reputation or skill of one or more of its employees or owners 

• Clarification of whether, or in what circumstance, rental real estate will be a qualified 

trade or business 

• How wages paid by an employee leasing company factor into the W-2 limitation for the 

qualified business income deduction 

• How to determine a single “trade or business,” including indicating whether rules 

similar to the IRC §469 activity grouping rules would apply 

• Provide examples of the mechanics of dealing with losses in IRC §199A, including 

interactions with other carryover provisions. 

A review of this letter is recommended for those involved in helping clients plan under the 

§199A regime, as it highlights many areas that have some amount of uncertainty regarding how 

the provision will eventually be applied. 

Section: 408 

Taxpayer's Taking of Funds from IRA to Send to Soon to Be Former 

Spouse Was Not a Tax Free Transfer of the IRA 

Citation: Kirkpatrick v. Commissioner, TC Memo 2018-20, 2/22/18 

While it is possible to transfer some or all of an IRA account tax free to the soon to be ex-

spouse pursuant to a divorce, certain rules need to be followed.  In the case of Kirkpatrick v. 

Commissioner, TC Memo 2018-20, the taxpayer discovered that a failure to follow these 

procedures can be a very costly mistake. 

The case in question revolved around IRA distributions made from Mr. Kirkpatrick’s IRA and 

their relationship to the following two provisions in a consent order related to Mr. Kirkpatrick’s 

divorce.  The provisions are outlined by the Tax Court in its opinion: 

The first reads: “ORDERED, that the Defendant shall transfer to Ms. Kirkpatrick the sum of One 

Hundred Thousand Dollars ($100,000.00) directly (and in a non-taxable transaction) into an IRA 

appropriately titled in Ms. Kirkpatrick's name within fourteen (14) days of the entry of this Order and 

that the funds will not be withdraw [sic] until 2013”. The second provides: “ORDERED, that the 

Defendant shall pay to the Plaintiff a lump sum of Forty Thousand Dollars ($40,000.00) by 5:00 

pm on September 26th, 2012 for Pendente Lite Attorney's Fees and Suit Money via direct deposit”. 

Mr. Kirkpatrick took the following actions following those orders being issued, per the Tax 

Court opinion: 

Petitioner did not transfer any money into an IRA titled in Ms. Kirkpatrick's name at any time after 

the consent order was entered on September 24, 2012, or before their divorce was finalized on June 30, 

2014. However, he did make payments directly to Ms. Kirkpatrick throughout 2013. Petitioner, who 

at that time was over 59-1/2 years of age, paid the money he was ordered to pay to her through a series 

of checks. To make these payments, he withdrew funds from two of his IRAs held at JPMorgan Chase 

Bank, N.A. (JPMorgan), and transferred those disbursements to his JPMorgan checking account, 

from which he wrote checks to Ms. Kirkpatrick. Petitioner also wrote checks to third parties in partial 

satisfaction of the money he was ordered to pay to Ms. Kirkpatrick pursuant to the consent order. 

Petitioner did not transfer any money into an IRA titled in Ms. Kirkpatrick's name at any time after 

the consent order was entered on September 24, 2012, or before their divorce was finalized on June 30, 

https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11578
https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11578
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2014. However, he did make payments directly to Ms. Kirkpatrick throughout 2013. Petitioner, who 

at that time was over 59-1/2 years of age, paid the money he was ordered to pay to her through a series 

of checks. To make these payments, he withdrew funds from two of his IRAs held at JPMorgan Chase 

Bank, N.A. (JPMorgan), and transferred those disbursements to his JPMorgan checking account, 

from which he wrote checks to Ms. Kirkpatrick. Petitioner also wrote checks to third parties in partial 

satisfaction of the money he was ordered to pay to Ms. Kirkpatrick pursuant to the consent order. 

IRC §408(d)(6) provides the following special rules for transferring an IRA balance tax free to a 

spouse pursuant to a divorce: 

(6) Transfer of account incident to divorce 

The transfer of an individual’s interest in an individual retirement account or an individual retirement 

annuity to his spouse or former spouse under a divorce or separation instrument described in 

subparagraph (A) of section 71(b)(2) is not to be considered a taxable transfer made by such 

individual notwithstanding any other provision of this subtitle, and such interest at the time of the 

transfer is to be treated as an individual retirement account of such spouse, and not of such individual. 

Thereafter such account or annuity for purposes of this subtitle is to be treated as maintained for the 

benefit of such spouse. 

Mr. Kirkpatrick claimed that $140,000 of the amounts he paid to his soon to be former spouse 

from his IRA in 2013 were not taxable based on this provision in the law. 

The Court notes that the second order (to transfer $40,000 to Ms. Kirkpatrick directly) could 

not be covered by IRC §408(d)(6)’s exclusion from taxation: 

…[T]he order for petitioner to pay $40,000 for attorney's fees and suit money clearly is not an order 

for the transfer of an interest in an IRA, and the sum could have been paid out of any funds — 

retirement or otherwise. See Czepiel v. Commissioner, 78 T.C.M. (CCH) at 381. Petitioner has not 

advanced any argument about how or why IRA distributions to pay this $40,000 award should be 

excluded from his gross income and thus is deemed to have conceded it. See, e.g., Thiessen v. 

Commissioner, 146 T.C. 100, 106 (2016) (“[I]ssues and arguments not advanced on brief are 

considered to be abandoned.”). 

So, the dispute that remains is only over the $100,000.  The order did provide that this would be 

transferred from the taxpayer’s IRA and into an IRA for Ms. Kirkpatrick, a transfer that would 

be covered by IRC §408(d)(6)’s exclusion from taxation (and, presumably, was why the order 

mentioned doing this in a tax free manner).  But Mr. Kirkpatrick did not actually do what the 

order required, but rather simply took funds from IRA and forwarded them to Ms. Kirkpatrick. 

The Tax Court first discusses methods that do work to create a tax-free transfer from one 

spouse’s IRA to another pursuant to a divorce agreement: 

…[T]his Court has held that for section 408(d)(6) to apply, two requirements must be met: (1) there 

must be a transfer of the IRA participant's interest in the IRA to his spouse or former spouse, and (2) 

the transfer must have been made under a section 71(b)(2)(A) divorce or separation instrument. 

Bunney v. Commissioner, 114 T.C. at 265. As the Court observed in Bunney, two commonly used 

methods of transferring an interest in an IRA are to (1) change the name on the IRA to that of the 

nonparticipant spouse or (2) direct the IRA's trustee to transfer the IRA assets to the trustee of an 

IRA owned by the nonparticipant spouse. Id. at 265 n.6. 



 February 26, 2018 7 

©2018 Kaplan Professional Education 

However, if the owner of the IRA takes a distribution from the IRA and then sends that on to 

the other party, that will not be protected from taxation by IRC §408(d)(6).  As the Court 

continues: 

In Bunney we rejected the idea that taking a distribution from an IRA and then making a payment to 

one's spouse qualifies as a transfer of an interest in that IRA. Id. at 265. We further clarified in Jones 

v. Commissioner, 80 T.C.M. (CCH) at 77-78, that the section 408(d)(6) exception is limited and 

that “interest” is not synonymous with the money or other assets held in an IRA — indeed, that the 

withdrawal of funds from an IRA extinguishes the owner's interest in that IRA or the appropriate 

proportion thereof. See also Czepiel v. Commissioner, 78 T.C.M. (CCH) at 381 (“Petitioner did not 

transfer all or a portion of his interest in his IRA's to Ms. Czepiel. He received distributions from 

those IRA's and paid the funds distributed to him from those IRA's to Ms. Czepiel.”). 

Since Mr. Kirkpatrick did not transfer an interest in the IRA, the $100,000 was also fully taxable 

to Mr. Kirkpatrick. 

The Court then goes on to explicitly reject the implicit argument that his actions were “close 

enough” to what was required, and that substance should govern over form in this case.  The 

opinion notes: 

Ultimately, petitioner’s argument rests on the idea that the alleged substance of what occurred should 

govern and not its strict form. This we cannot accept, even if we assume — although we restate that we 

do not find as a fact — that the funds distributed from petitioner's IRAs did find their way into an 

IRA titled in Ms. Kirkpatrick's name. As the Court of Appeals for the Sixth Circuit, to which this 

case is appealable, articulated in Summa Holdings, Inc. v. Commissioner, 848 F.3d 779, 782 (6th 

Cir. 2017), rev'g T.C. Memo. 2015-119: “'Form' is 'substance' when it comes to law. The words of 

law (its form) determine content (its substance).” The words of the law relevant here, section 408(d)(6), 

are specific: “interest in an individual retirement account”. The statute does not say “assets from an 

individual retirement account”, or more broadly, “interest in or assets from an individual retirement 

account”. This Court in Bunney, Jones, and Czepiel has given effect to the will of Congress as expressed 

in the plain meaning, see Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 570 (1982) (“Our 

task is to give effect to the will of Congress, and where its will has been expressed in reasonably plain 

terms, 'that language must ordinarily be regarded as conclusive.'” (quoting Consumer Prod. Safety 

Comm'n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980))), of section 408(d)(6) that only certain 

limited, direct IRA transfers qualify thereunder. Form matters. Here, all relevant sources — the Code; 

the caselaw; Internal Revenue Service guidance, see Bunney v. Commissioner, 114 T.C. at 265 n.6; 

and even the consent order in petitioner's divorce proceedings — suggest that taking distributions from 

IRAs and writing checks to one's spouse is not the appropriate form for a tax-free transfer of an 

account incident to divorce under section 408(d)(6). Thus we find that there was no transfer of 

petitioner's interest in the IRAs to Ms. Kirkpatrick. 

Section: 1221 

Partnership Did Not Hold Land for Development, Nor Sell It in the 

Ordinary Course of Its Trade or Business, So Gain Was Capital 

Citation: Sugar Land Ranch Development LLC et al. v. Commissioner, TC Memo 

2018-21, 2/22/18 

In the case of Sugar Land Ranch Development LLC et al. v. Commissioner, TC Memo 2018-21, the 

IRS challenged the taxpayer’s treatment of gain from the sale of land.  The taxpayer had treated 

https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11572
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the gain as capital gain from the sale of investment property.  But the IRS argued that the 

property was held for sale to customers in the ordinary course of business and that the gain 

should be treated as ordinary gain. 

To qualify for capital gain treatment, the gain must arise from the sale of an asset that is a capital 

asset in the hands of the taxpayer.  What is a capital asset is defined, under the IRC, by what is 

not a capital asset.  All assets held by a taxpayer are capital assets unless one of the exclusions, 

found at IRC §1221(a), applies. 

In this case, the IRS argued the exclusion found at IRC §1221(a)(1) applied to the land held by 

the taxpayer.  That provision provides that capital assets do not include: 

(1) stock in trade of the taxpayer or other property of a kind which would properly be included in the 

inventory of the taxpayer if on hand at the close of the taxable year, or property held by the taxpayer 

primarily for sale to customers in the ordinary course of his trade or business;… 

The taxpayer had acquired the property in 1998 with the intention of developing the land into 

single family residential building lots and commercial building lots.  The land was located in 

Sugar Land, Texas, just outside of Houston.  But events did not go as the partnership had 

hoped, and the Court noted the following change of course by the taxpayer: 

Late in 2008 the managers of SLRD — Larry Johnson and Lawrence Wong — decided that 

SLRD would not attempt to subdivide or otherwise develop the property it held. From their long 

experience in the real estate development business, they believed that SLRD would be unable to develop, 

subdivide, and sell residential and commercial lots from the property because of the effects of the 

subprime mortgage crisis on the local housing market and the scarcity or unavailability of financing for 

housing projects in the wake of the financial crisis. Instead, Messrs. Johnson and Wong decided that 

SLRD would hold the property as an investment until the market recovered enough to sell it off. These 

decisions were memorialized in a “Unanimous Consent” document dated December 16, 2008 (signed 

by Messrs. Johnson and Wong), as well as in an SLRD member resolution adopted on November 19, 

2009, to further clarify SLRD's policy. 

Between 2008 and 2012 the TM parcels “just sat there” (as Mr. Johnson credibly testified); that is, 

SLRD did not develop those parcels in any way. SLRD did not list the TM parcels with any brokers 

or otherwise market the parcels because SLRD's managers believed that there was no market for large 

tracts of land on account of the subprime mortgage crisis. 

The partnership was eventually approached by a buyer for a portion of the land the partnership 

held, which the partnership agreed to sell.  The taxpayer reported the gain on the sale of the 

property to this buyer as capital gain. 

The Court noted that, since any appeal of the case would go to the Fifth Circuit Court of 

Appeals, that Circuit’s standard for testing whether a gain is capital in case like this involves 

three key questions: 

• Was taxpayer engaged in a trade or business, and, if so, what business? 

• Was taxpayer holding the property primarily for sale in that business? and  

• Were the sales contemplated by taxpayer ‘ordinary’ in the course of that business? 

The Tax Court did not accept the IRS’s view that the sale of property should be treated as 

ordinary income.  While the partnership was formed in 1998 to develop the property, a situation 
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that would have culminated in recognition of ordinary income when the property was sold, the 

Court goes on to note the following: 

But the evidence also clearly shows that in 2008 SLRD ceased to hold its property primarily for sale in 

that business and began to hold it only for investment. SLRD's partners decided not to develop the 

property any further, and they decided not to sell lots from those parcels. This conclusion is supported by 

the highly credible testimony of Messrs. Johnson and Wong and by the 2008 unanimous consent and 

the 2009 member resolution. In fact, from 2008 on SLRD did not develop or sell lots from those 

parcels (and the evidence does not suggest that SLRD ever sold even a single residential or commercial 

lot to a customer at any point in its existence). Respondent concedes that SLRD never subdivided the 

property. 

More particularly, when the TM parcels were sold, they were not sold in the ordinary course of SLRD's 

business: SLRD did not market the parcels by advertising or other promotional activities. SLRD did 

not solicit purchasers for the TM parcels, nor does any evidence suggest that SLRD's managers or 

members devoted any time or effort to selling the property; Taylor Morrison approached SLRD. Most 

importantly, sale of the TM parcels was essentially a bulk sale of a single, large, and contiguous tract of 

land (which was clearly separated from any other properties by the HLP easement and the levee) to a 

single seller — clearly not a frequent occurrence in SLRD's ordinary business. 

In many ways, it’s a bit surprising the IRS decided to take this case as far it has given the facts in 

the case, but it serves to illustrate how hard it seems to be to convince the IRS that a taxpayer 

has really changed the reason for holding a piece of property that was initially acquired for 

development. 
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