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2 Current Federal Tax Developments 

Section: New Law 

Grain Glitch Fixed and Partnership Audit Rules Modified in Consolidated 

Appropriations Act, 2018 

Citation: Consolidated Appropriations Act, 2018, 3/23/18 

Congress passed and the President has signed the Consolidated Appropriations Act, 2018 which 

contained the much discussed fix the for “grain glitch,” technical corrections related to the 

consolidated partnership audit regime and various other technical corrections in its 2,232 pages. 

For those who don’t want to read the entire thing, the tax provisions begin on page 2,033, the 

technical corrections begin at page 2,057 and the corrections to the partnership audit rules begin 

at page 2,089. 

Given the time of year I won’t have time to go through this bill in detail (that’s a post-April 17 

project since at some of my clients would like to file without going on extension) and I expect 

most of you also won’t have time to read a detailed outline. 

Some quick points are appropriate: 

• The farmer-owned cooperative provisions found in the original version of IRC §199A 

have been removed from the bill and a whole new IRC §199A(g) has been put in place 

of them.  The new provision effectively puts the old §199 regime back in place for 

cooperatives.  The special 20% deduction for patronage dividends also was removed 

from IRC §199A. 

• The partnership technical corrections are similar to what had been proposed back at the 

end of 2016 but which Congress never got around to passing.  While the proposed 

regulations largely assumed these changes would be made, those regulations will still 

need to be revised to take fully into account these changes.  For that reason, expect the 

final regulations to be delayed yet again and likely a brand new set of proposed 

regulations will need to be issued. 

Here are materials related to the bill: 

• Text of the Bill (HR 1625, Consolidated Appropriations Act, 2018) 

• Joint Committee on Taxation, JCX-6-18, Technical Explanation Of The Revenue Provisions Of 

The House Amendment To The Senate Amendment To H.R. 1625 (Rules) Committee Print 115-

66) 

Section: Security 

IRS Notes Increase in Data Breaches from Tax Professional's Offices 

Citation: News Release IR-2018-68, 3/22/18 

In News Release IR-2018-68 the IRS warned tax professionals that this year a larger number 

than in the past have had their systems compromised.  The guidance warns professionals about 

the need to take steps to avoid having their own systems compromised. 

The IRS describes a scam that I and many other CPAs I know have seen—the “New Client” 

scam, which appears to be ramping up once again as we hit the end of tax season.  As most of 

http://docs.house.gov/billsthisweek/20180319/BILLS-115SAHR1625-RCP115-66.pdf
http://docs.house.gov/billsthisweek/20180319/BILLS-115SAHR1625-RCP115-66.pdf
https://www.jct.gov/publications.html?func=download&id=5064&chk=5064&no_html=1
https://www.jct.gov/publications.html?func=download&id=5064&chk=5064&no_html=1
https://www.jct.gov/publications.html?func=download&id=5064&chk=5064&no_html=1
https://www.irs.gov/newsroom/summit-partners-warn-tax-pros-to-be-on-alert-step-up-security-measures
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us are aware, these emails come with attachments purporting to be tax documents, but which 

are loaded up in various forms to deliver malware to the CPA’s systems if they are opened. 

The IRS describes spear phishing attacks in general, and the New Client variant, in the news 

release: 

A common tactic, called spear phishing, occurs when the criminal singles out one or more tax preparers 

in a firm and sends an email posing as a trusted source such as the IRS, e-Services, a tax software 

provider or a cloud storage provider. Thieves also may pose as clients or new prospects. The objective is 

to trick the tax professional into disclosing sensitive usernames and passwords or to open a link or 

attachment that secretly downloads malware enabling the thieves to track every keystroke. 

The “New Client” scam is one form of spear phishing. Here’s an example: “I just moved here from 

Michigan. I have an urgent Tax issue and I was hoping you could help,” the email begins. “I hope you 

are taking on new clients.” The email says one attachment is the IRS notice and the other attachment is 

the prospective client’s prior-year tax return. This scam has many variations. (See IR-2018-2, Security 

Summit Partners Warn Tax Pros of Heightened Fraud Activity as Filing Season Approaches.)  

The term “spear phishing” is meant to differentiate the attack from more general phishing 

attack.  In a general attack, the perpetrator will send out fraudulent emails to a very broad list 

that’s not specially selected.  In that case the email often will appear to come from a major 

company.  The perpetrator is “playing the odds” that a certain percentage of the  recipients will 

have accounts with the spoofed company and will therefore open the email. 

In spear phishing the perpetrator selects a much smaller list of potential victims that share some 

characteristic, and then create a fraudulent email that is tailored to be especially of interest to the 

selected group.  In some cases, the selected group may be a single individual or just a few 

individuals from a specific company or firm.  The smaller the targeted group, the easier it is for 

the perpetrator to create an email that will be too enticing (or scary) not to open.  That’s 

especially true if the perpetrator does some research about his marks before going on the attack.  

The IRS notes that there was a significant increase in data thefts from preparer’s offices this 

year. As the release notes: 

This filing season, the Internal Revenue Service has seen a steep upswing in the number of reported 

thefts of taxpayer data from tax practitioner offices. Seventy-five firms reported taxpayer data thefts in 

January and February, nearly a 60 percent increase from the same time last year. Much of this increase 

follows one scam, the erroneous refund scheme, that affected thousands of taxpayers and numerous 

practitioners earlier this filing season. 

It may take a while before a firm becomes aware their systems have been compromised, since 

the attackers most often wish to not simply grab the data, but also use the firm’s systems to file 

fraudulent returns.  By doing so, especially if the attackers files fake returns using the firm’s  

clients’ data, the fraudulent returns are more likely to escape detection by the taxing authorities.   

For this reason, they will take care to try to avoid detection as long as possible. 

To help professionals catch such infiltrations earlier, the new release provides the following list 

of indicators that may mean a firm’s systems have been compromised: 

• Client e-filed returns begin to reject because returns with their Social Security numbers were already 

filed; 



4 Current Federal Tax Developments 

• The number of returns filed with tax practitioner’s Electronic Filing Identification Number (EFIN) 

exceeds number of clients; 

• Clients who haven’t filed tax returns begin to receive authentication letters (5071C, 4883C, 5747C) 

from the IRS; 

• Network computers running slower than normal; 

• Computer cursors moving or changing numbers without touching the keyboard; 

• Network computers locking out tax practitioners. 

Of course, many of those indicators may have causes other than the compromise of the firm’s 

network and systems.  However, if the firm is experiencing a number of these conditions, that 

would certainly raise warning flags. 

The news release ends with the following list of security steps the IRS suggests professionals 

implement: 

• Learn to recognize phishing emails, especially those pretending to be from the IRS, e-Services, a tax 

software provider or cloud storage provider. Never open a link or any attachment from a suspicious 

email. Remember: The IRS never initiates contact via email. 

• Create a data security plan using IRS Publication 4557, Safeguarding Taxpayer Data, and Small 

Business Information Security – The Fundamentals, by the National Institute of Standards and 

Technology. 

o Review internal controls: 

o Install anti-malware/anti-virus security software on all devices (laptops, desktops, routers, 

tablets and phones) and keep software set to automatically update. 

o Use strong and unique passwords of 10 or more mixed characters, password protect all 

wireless devices, use a phrase or words that are easily remembered and change passwords 

periodically. 

o Encrypt all sensitive files/emails and use strong password protections. 

o Back up sensitive data to a safe and secure external source not connected fulltime to a 

network. 

o Wipe clean or destroy old computer hard drives that contain sensitive data. 

o Limit access to taxpayer data to individuals who need to know. 

o Check IRS e-Services account weekly for number of returns filed with EFIN. 

• Those who experience a security incident or a breach resulting in data disclosure should report the 

incident to the appropriate IRS Stakeholder Liaison. 

Section: 6061 

Business 8453 Series Forms Must Be Manually Signed 

Citation: Program Manager Technical Advice PMTA 2018-008, 3/23/18 

In Program Manager Technical Advice PMTA 2018-008 the IRS discusses what are acceptable 

signatures for the business versions of Form 8453 (such as Form 8453C, 8453S, etc .). 

In Notice 2007-79 the IRS allowed electronic return originators (EROs) to sign Form 8453, 

Form 8878, U.S. Individual Income Tax Declaration for an IRS e-file Return, Form 8878, IRS e-file 

https://www.irs.gov/pub/irs-pdf/p4557.pdf
https://nvlpubs.nist.gov/nistpubs/ir/2016/NIST.IR.7621r1.pdf
https://nvlpubs.nist.gov/nistpubs/ir/2016/NIST.IR.7621r1.pdf
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Signature Authorization for Form 4868 or Form 2350; and Form 8879, IRS e-file Signature Authorization 

by specified alternative means.  These means were: 

• Rubber stamp,  

• Mechanical device (such as signature pen), or  

• Computer software program. 

The notice did contain the following caveat: 

This notice applies only to EROs that sign Form 8453, Form 8878, or Form 8879, and does not 

alter the signature requirements for any other type of document currently required to be manually signed, 

such as elections, applications for changes in accounting method, powers of attorney, or consent forms. In 

addition, this notice does not alter the requirement that Form 8453, Form 8878, or Form 8879 be 

signed by the taxpayer making these forms by handwritten signature or other authorized means. 

Rev. Proc. 2005-39 extended the same option to specified payroll tax forms.   

However, the PMTA points out that this authority was never extended to cover the business 

versions of the Form 8453 series, nor did the payroll tax ruling cover Letter 3083, Returned 

Statement of Receipt (SoR) for the 94x On-Line Signature PIN. 

IRC §6061(b)(1) provides the following: 

(b) Electronic signatures 

(1) In general 

The Secretary shall develop procedures for the acceptance of signatures in digital or other electronic form. 

Until such time as such procedures are in place, the Secretary may— 

(A) waive the requirement of a signature for; or 

(B) provide for alternative methods of signing or subscribing, 

a particular type or class of return, declaration, statement, or other document required or permitted to be 

made or written under internal revenue laws and regulations. 

The PMTA notes that while the IRS had a revenue procedure project in its 2015 and 2016 

Published Guidance Plans to deal with alternative signature options for all forms, no revenue 

procedure was ever issued. The project is no longer listed in the current Published Guidance 

Plans.  The PMTA concludes that since the provision only allows the use of methods 

authorized by the IRS in the interim that: 

Unless specifically provided for in published guidance, signatures on Service documents must be 

manually signed. Electronic signatures on Service documents are legally valid only if specifically allowed 

in published guidance. 

Specifically, with regard to these business forms the PMTA concludes that: 

As there is no published guidance authorizing the signing of the Form 8453 series for business returns 

and Letter 3083 by alternative of electronic means, these documents must be manually signed. 
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Section: 7212 

Government Must Show Intent to Obstruct Specific IRS Actions Beyond 

Return Processing 

Citation: Marinello v. United States, United States Supreme Court, Docket No. 16-

1144, 3/22/18 

Under IRC §7212(a) it is a felony for an individual to “corruptly or by force” to “endeavo[r] to 

obstruct or imped[e] the due administration of this title.”   The United States Supreme Court in 

the case of Marinello v. United States, Docket No. 16-1144 was to rule on how broadly the “due 

administration” of the IRC applied—did such administration cover all acts of the government, 

or was it only applicable to a more limited set of acts. 

The facts of the case were summarized by Justice Thomas in his dissent as follows: 

Petitioner Carlo J. Marinello, II, owned and managed a company that provided courier services. 

Marinello, however, kept almost no records of the company's earnings or expenditures. He shredded or 

discarded most business records. He paid his employees in cash and did not give them tax documents. 

And he took tens of thousands of dollars from the company each year to pay his personal expenses. 

Unbeknownst to Marinello, the IRS began investigating him in 2004. The IRS learned that he had 

not filed a tax return — corporate or individual — since at least 1992. But the investigation came to 

a standstill because the IRS did not have enough information about Marinello's earnings. This was not 

surprising given his diligent efforts to avoid creating a paper trail. After the investigation ended, 

Marinello consulted a lawyer and an accountant, both of whom advised him that he needed to fil e tax 

returns and keep business records. Despite these warnings, Marinello did neither for another four years.  

In 2009, the IRS decided to investigate Marinello again. In an interview with an IRS agent, 

Marinello initially claimed he was exempt from filing tax returns because he made less than $1,000 

per year. Upon further questioning, however, Marinello changed his story. He admitted that he earned 

more than $1,000 per year, but said he “'never got around'” to paying taxes. 839 F.3d 209, 212 

(CA2 2016). He also admitted that he shredded documents, did not keep track of the company's 

income or expenses, and used the company's income for personal bills. His only excuse was that he 

“took the easy way out.” Ibid. After just a few hours of deliberation, a jury convicted Marinello of 

corruptly endeavoring to obstruct or impede the due administration of the Tax Code, § 7212(a).  

Mr. Marinello argued that this provision should only apply if he knew he was under 

investigation and acted with intent to disrupt that investigation.  The trial court had not 

accepted Mr. Marinello’s request that the jurors be instructed about the need to find a 

connection with such a proceeding. 

The government disagreed, arguing no knowledge was necessary of any particular IRS action or 

investigation.  As Justice Breyer wrote in the majority opinion “[t]he Government contends the 

processing of tax returns is part of the administration of the Internal Revenue Code and any 

corrupt effort to interfere with that task can therefore serve as the basis of an obstruction 

conviction.” 

The Second Circuit Court of Appeals agreed with the government and sustained Mr. Marinello’s 

conviction.  In doing so, it agreed with positions taken on the same issue by the First, Fifth, 

Ninth, and Tenth Circuits.  However, the Sixth Circuit had taken the position espoused by Mr. 

Marinello in the case United States v. Kassouf, 81 AFTR2d Par. 98-737 (1998). 

https://www.supremecourt.gov/opinions/17pdf/16-1144_p8k0.pdf
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IRC §7212(a) specifically provides: 

(a) Corrupt or forcible interference 

Whoever corruptly or by force or threats of force (including any threatening letter or communication) 

endeavors to intimidate or impede any officer or employee of the United States acting in an official 

capacity under this title, or in any other way corruptly or by force or threats of force (including any 

threatening letter or communication) obstructs or impedes, or endeavors to obstruct or impede, the due 

administration of this title, shall, upon conviction thereof, be fined not more than $5,000, or imprisoned 

not more than 3 years, or both, except that if the offense is committed only by threats of force, the person 

convicted thereof shall be fined not more than $3,000, or imprisoned not more than 1 year, or both. 

The term “threats of force”, as used in this subsection, means threats of bodily harm to the officer or 

employee of the United States or to a member of his family. 

In a 7-2 decision the Supreme Court sided with Mr. Marinello and the Sixth Circuit, finding that 

the government must demonstrate interference with an existing or reasonably foreseeable 

proceeding.  The Court reversed the holding of Second Circuit and returned the case for further 

proceedings. 

The majority cites a prior decision of the Court interpreting similar language in 18 U.S.C. § 

1503(a) that involved the “due administration of justice.”  Justice Breyer, writing for the 

majority, outlines the holding in United States v. Aguilar, 515 U.S. 593 (1995) that the majority will 

lean on in interpreting IRC §7212(a): 

In interpreting that statute we pointed to earlier cases in which courts had held that the Government 

must prove “an intent to influence judicial or grand jury proceedings.” Aguilar, supra, at 599 (citing 

United States v. Brown, 688 F.2d 596, 598 (CA9 1982)). We noted that some courts had imposed 

a “'nexus' requirement”: that the defendant's “act must have a relationship in time, causation, or logic 

with the judicial proceedings.” Aguilar, supra, at 599 (citing United States v. Wood, 6 F.3d 692, 

696 (CA10 1993), and United States v. Walasek, 527 F.2d 676, 679, and n. 12 (CA3 1975)). 

And we adopted the same requirement. 

We set forth two important reasons for doing so. We wrote that we “have traditionally exercised 

restraint in assessing the reach of a federal criminal statute, both out of deference to the prerogatives of 

Congress and out of concern that 'a fair warning should be given to the world in language that the 

common world will understand, of what the law intends to do if a certain line is passed.'” Aguilar, 

supra, at 600 (quoting McBoyle v. United States, 283 U.S. 25, 27 (1931); citation omitted). 

The majority argues the same concepts apply in this case.  Justice Breyer points out that the IRC 

provides for several misdemeanor offenses that would, using the government’s position, appear 

to automatically violate IRC §7212(a), which is a felony level offense 

That is because the Code creates numerous misdemeanors, ranging from willful failure to furnish a 

required statement to employees, § 7204, to failure to keep required records, § 7203, to misrepresenting 

the number of exemptions to which an employee is entitled on IRS Form W-4, § 7205, to failure to 

pay any tax owed, however small the amount, § 7203. To interpret the Omnibus Clause as applying 

to all Code administration would potentially transform many, if not all, of th ese misdemeanor 

provisions into felonies, making the specific provisions redundant, or perhaps the subject matter of plea 

bargaining. Some overlap in criminal provisions is, of course, inevitable. See, e.g., Sansone v. United 

States, 380 U.S. 343, 349 (1965) (affirming conviction for tax evasion despite overlap with other 

provisions). Indeed, as the dissent notes, post, at 8 (opinion of THOMAS, J.), Marinello's preferred 
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reading of § 7212 potentially overlaps with another provision of federal law that criminalizes the 

obstruction of the “due and proper administration of the law under which any pending proceeding is 

being had before any department or agency of the United States,” 18 U.S.C. § 1505. But we have not 

found any case from this Court interpreting a statutory provision that would create overlap and 

redundancy to the degree that would result from the Government's broad reading of § 7212 — 

particularly when it would “'render superfluous other provisions in the same enactment.'” Freytag v. 

Commissioner, 501 U.S. 868, 877 (1991) (quoting Pennsylvania Dept. of Public Welfare v. 

Davenport, 495 U.S. 552, 562 (1990); see also Yates v. United States, 574 U.S. ___, ___ 

(2015) (plurality opinion) (slip op., at 13). 

The majority opinion argues that not restricting the breadth of this provision would create 

problems with a lack of fair warning of what actions would violate this provision.  The opinion 

continues: 

Interpreted broadly, the provision could apply to a person who pays a babysitter $41 per week in cash 

without withholding taxes, see 26 CFR § 31.3102–1(a)(2017); IRS, Publication 926, pp. 5–6 

(2018), leaves a large cash tip in a restaurant, fails to keep donation receipts from every charity to 

which he or she contributes, or fails to provide every record to an accountant. Such an individual may 

sometimes believe that, in doing so, he is running the risk of having violated an IRS rule, but we 

sincerely doubt he would believe he is facing a potential felony prosecution for tax obstruction. Had 

Congress intended that outcome, it would have spoken with more clarity than it did in § 7212(a). 

Thus, the majority opinion concludes: 

We conclude that, to secure a conviction under the Omnibus Clause, the Government must show 

(among other things) that there is a “nexus” between the defendant's conduct and a particular 

administrative proceeding, such as an investigation, an audit, or other targeted administrative action. 

That nexus requires a “relationship in time, causation, or logic with the [administrative] proceeding.” 

Aguilar, 515 U.S., at 599 (citing Wood, 6 F.3d, at 696). By “particular administrative proceeding” 

we do not mean every act carried out by IRS employees in the course of their “continuous, ubiquitous, 

and universally known” administration of the Tax Code. Brief in Opposition 9. While we need not 

here exhaustively itemize the types of administrative conduct that fall within the scope of the statute, 

that conduct does not include routine, day-to-day work carried out in the ordinary course by the IRS, 

such as the review of tax returns. 

Justice Thomas and Justice Alito dissented from this ruling, with Justice Thomas writing the 

dissent.  The basic problem the dissenters have with the majority is that the statute refers to 

interfering with the administration of Title 26—not just specific parts of it.   

As Justice Thomas writes at the beginning of the dissent: 

The Omnibus Clause of 26 U.S.C. § 7212(a) of the Internal Revenue Code (Tax Code) makes it a 

felony to “corruptly . . . endeavo[r] to obstruct or imped[e] the due administration of this title.” “[T]his 

title” refers to Title 26, which contains the entire Tax Code and authorizes the Internal Revenue 

Service (IRS) to calculate, assess, and collect taxes. I would hold that the Omnibus Clause does what it 

says: forbid corrupt efforts to impede the IRS from performing any of these activities. The Court, 

however, reads “this title” to mean “a particular [IRS] proceeding.” Ante, at 10. And that proceeding 

must be either “pending” or “in the offing.” Ante, at 11. The Court may well prefer a statute written 

that way, but that is not what Congress enacted. 
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Justice Thomas continues: 

But I part ways when the Court concludes that the whole phrase “due administration of the Tax Code” 

means “only some of ” the Tax Code — specifically “particular [IRS] proceeding[s], such as an 

investigation, an audit, or other targeted administrative action.” Ante, at 5, 10. That limitation has 

no basis in the text. In my view, the plain text of the Omnibus Clause prohibits obstructing the due 

administration of the Tax Code in its entirety, not just particular IRS proceedings. 

Finally, the dissent argues that, to the extent the majority objected to a lack of “fair warning” if 

the provision applied to the entire Code, the decision of the majority itself provides a similar 

level of uncertainty about what conduct will violate this provision: 

The Court outlines its atextual proceeding requirement in only the vaguest of terms. Under its 

interpretation, the prosecution must prove a “nexus” between the defendant's conduct and some 

“particular administrative proceeding.” Ante, at 10. “[P]articular administrative proceeding” is 

defined negatively as “not . . . every act carried out by IRS employees in the course of their 'continuous, 

ubiquitous, and universally known' administration of the Tax Code.” Ante, at 10–11. Further, the 

Government must prove that the proceeding was “reasonably foreseeable” to the defendant. Ante, at 11. 

“Reasonably foreseeable” is again defined negatively as “not . . . that the defendant knew the IRS may 

catch onto his unlawful scheme eventually.” Ibid. It is hard to see how the Court's statute is less vague 

than the one Congress drafted, which simply instructed individuals not to corruptly obstruct or impede 

the IRS' administration of the Tax Code. 

The dissent concludes by complaining that the Court ignored the fact that Mr. Marinello was 

not a babysitter being paid $41 in cash (one of the hypothetical violations that concerned the 

majority), but rather was taking much more substantial action to avoid a much more substantial 

amount of tax: 

The Court frets that the Omnibus Clause might apply to “a person who pays a babysitter $41 per 

week in cash without withholding taxes,” “leaves a large cash tip in a restaurant,” “fails to keep 

donation receipts from every charity,” or “fails to provide every record to an accountant.” Ante, at 7. 

Whether the Omnibus Clause would cover these hypotheticals — and whether the Government would 

waste its resources identifying and prosecuting them — is debatable. But what should not be debatable 

is that the statute covers Marinello, who systematically shredded documents and hid evidence about his 

company's earnings to avoid paying taxes even after warnings from his lawyer and accountant. It is not 

hard to find similar cases prosecuted under the Omnibus Clause. See, e.g., United States v. Sorenson, 

801 F.3d 1217, 1221–1222 (CA10 2015) (defendant hid taxable income in elaborate system of 

trusts); Floyd, 740 F.3d, at 26–27, 31–32 (defendant created elaborate scheme to avoid paying 

payroll taxes). 

The Court, in its effort to exclude hypotheticals, has constructed an opening in the Omnibus Clause 

large enough that even the worst offenders can escape liability. In doing so, it failed to heed what this 

Court recognized in a similar case: “[T]he authority vested in tax collectors may be abused, as all 

power is subject to abuse. However, the solution is not to restrict that authority so as to undermine the 

efficacy of the federal tax system.” Bisceglia, supra, at 146. 
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