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2 Current Federal Tax Developments 

Section: State Tax 
Supreme Court Hears Oral Argument in Sales Tax Collection Case 

Citation: State of South Dakota v. Wayfair, Oral Arguments, 4/17/18 

Oral arguments took place on April 18 before the United States Supreme Court in the case of 
South Dakota v. Wayfair.  The case is a challenge to a South Dakota statute the requires the 
collection of South Dakota’s sales tax by any seller that sells more than $100,000 of product into 
South Dakota during a calendar year or who has 200 or more separate transactions within the 
state during that year.   

For those who wish to listen to the hour long session, you can find the audio here. 

This statute pushes for pure economic nexus—no other sort of presence inside South Dakota 
(even “cookie nexus” like that being pursued by states like Massachusetts) is required to trigger 
collection. Such a position is directly contrary to the physical presence requirement outlined by 
the U.S. Supreme Court in the case of Quill Corp. v. United States, 504 U.S. 298 (1992) and, based 
on this fact, the statute had been struck down by South Dakota courts, including the South 
Dakota Supreme Court.   

But that was by design—this was a statute meant to give the Supreme Court a chance to reverse 
the Quill holding.  The State of South Dakota cleared the first hurdle necessary to get the 
decision overturned when the U.S. Supreme Court agreed to hear the appeal in January of 2018. 

While “oral arguments” may sound like a staid set of prepared speeches, the reality is that the 
parties rarely get more than slightly into their remarks before being bombarded by questions 
from the individual justices—and that was true in this case.  All the justices except Justice 
Thomas (who almost never asks questions during oral arguments) posed questions during the 
one-hour session. 

Much is written about the questions asked by the various justices, with commentators 
attempting to gauge how the justices will rule based on the questions.  But it should be noted 
that justices may pose questions for various reasons, including asking a question to test whether 
a position contrary to the one they initially believe is correct may nevertheless be a more 
appropriate one.  So, attempting to predict outcomes based on the oral arguments is an 
endeavor fraught with peril. 

But the arguments are useful in looking at the issues the Justices are aware of, in this case being 
especially concerned about the potential ramifications of a decision either to sustain or overturn 
Quill’s physical presence test. 

Reading the transcript gave this author the feeling that the Justices are considering the key 
practical issues involved with the matter.   

Justice Sotomayor, the first Justice to speak, asked questions expressing concerns about the 
unleashing of a massive amount of litigation if the Court were to simply remove the Quill 
physical presence standard.  She also raised the question about whether a state could 
retroactively apply any ruling to collect back taxes and impose the tax on everyone—and, again, 
the parties arguing for South Dakota indicated that it would be allowed but that the states would 
exercise restraint.  However, the Justices in general did not appear comfortable with the view 
that all states and localities would exercise such restraint. 

https://www.supremecourt.gov/oral_arguments/argument_transcripts/2017/17-494_7lho.pdf
https://www.supremecourt.gov/oral_arguments/audio/2017/17-494
https://www.currentfederaltaxdevelopments.com/blog/2017/9/15/south-dakota-supreme-court-rules-on-challenge-to-quill-setting-up-possibility-for-us-supreme-court-to-reconsider-quill?rq=south%20dakota%20wayfair
https://www.currentfederaltaxdevelopments.com/blog/2017/9/15/south-dakota-supreme-court-rules-on-challenge-to-quill-setting-up-possibility-for-us-supreme-court-to-reconsider-quill?rq=south%20dakota%20wayfair
https://www.currentfederaltaxdevelopments.com/blog/2018/1/12/us-supreme-court-agrees-to-hear-south-dakotas-challenge-to-quill?rq=south%20dakota%20wayfair
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As Justice Alito observed later in the session: 

JUSTICE ALITO: But South Dakota law is obviously a test case. You know, it was -it was 
devised to present the most reasonable incarnation of this scheme. But do you have any doubt that states 
that are tottering on the edge of insolvency and municipalities which may be in even worse position have 
a strong incentive to grab everything they possibly can? 

One interesting and important issue that came up and was asked both of South Dakota 
Attorney General Marty J. Jacke and U.S. Solicitor General Malcolm L. Stewart (who argued in 
favor of South Dakota’s position).  If Quill is overturned, what number of sales or what amount 
of sales would grant a state the right to require tax collection.  Both responded that a single sale, 
no matter what the amount, would be sufficient under the U.S. Constitution to allow a state to 
require tax collection. 

Solicitor General Stewart, in response to a question from Chief Justice Roberts on the matter, 
stated “if you have an out-of-state retailer who is deliberately selling a particular physical good 
within the state, shipping the good into the state for delivery to the customer and transfer of 
title, that that is a sufficient basis for subjecting that retailer to the tax collection obligation…”  
Later the arguments South Dakota Attorney General Jacke agreed with that position. 

In response to this single sale view, Justice Sotomayor specifically asked, “what are we going to 
do with the costs you’re going to put on small businesses?”  The Attorney General argued that, 
in fact, the Quill standard imposes costs on small brick and mortar businesses by forcing local 
businesses to collect a tax that out of state sellers are not required to collect. 

When Attorney General pointed out there were software solutions to the issued that started at 
$12 for a small volume of online sales a small business might make, the Justice responded: 

JUSTICE SOTOMAYOR: That doesn’t include auditing. It doesn’t include integrating the program 
with the existing sales program of the company. It doesn’t account for the maintenance of the program.  

There’s lots of costs that are inherent in a process of this type. 

Later Justice Breyer posed a similar concern about an abandonment of Quill imposing barriers 
to entry to small businesses that could leave the e-commerce realm to only the largest vendors 
such as Amazon.com. 

The Attorney General responded to Justice Sotomayor that the physical presence test can cause 
the same problem, as even a minor amount of physical presence by a small business in a state 
can require the business to comply with all the local tax laws, including the collection of sales 
taxes. 

Many of the Justices wondered about whether this whole issue wasn’t better handled by 
Congress.  The appellants pointed out that Congress has had years to deal with this and they 
simply hadn’t done so—thus, the Court should take on the matter.  In fact, the appellants 
argued, the situation created by overturning Quill would give Congress a very specific incentive 
to act. 

Justice Alito wasn’t as sure this was true, since he wondered what incentive the states would 
have to seek Congressional action once they were given the ability to impose the obligation on a 
seller of even a single item.  On the other side, Justice Ginsburg’s observations and questions 
seemed to indicate she believed Congress could and would take on these issues. 
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As well, Justice Kagan asked whether the lack of response by Congress shouldn’t be taken not 
as a failure to address the issue, but rather that Congress had addressed the issue and indicated 
they preferred to keep things as they are.  As the Justice noted “[t]his is a very prominent issue 
which Congress has been aware of for a very long time and has chosen not to do something 
about that.” 

Justice Breyer was also skeptical about the Court stepping in an overturning Quill rather than 
leaving the matter to Congress.  The Justice stated: 

JUSTICE BREYER: No, no, but the word constitutional is not magic. The reason that we say we 
are more willing to overturn a constitutional case is because Congress can’t act. 

But, here, they can act. And, therefore, there is no reason for treating it specially. 

Ultimately the South Dakota Attorney General argued that Congress won’t act because they, 
essentially, don’t want to take the blame for allowing states to get payment of this tax. 

MR. JACKLEY: Congress doesn't have an incentive in this instance to take action in something that 
could be perceived as a tax when yet they don't get the opportunity to use the revenue. 

Justice Breyer in many questions expressed a level of frustration with the lack of a factual basis 
from which the Court could decide in this case.  As the Justice stated to the South Dakota 
Attorney General in a statement that brought laughter to the courtroom (he also drew laughter 
yet again later with a quip about Sears Roebuck): 

When I read your briefs, I thought absolutely right.  And then I read through the other briefs, and I 
thought absolutely right. And you cannot both be absolutely right 

The Justice noted that each brief cited wildly divergent numbers for the same issues—thus, the 
Justice’s frustration with the lack of information on which the Court could decide. 

During the presentation by George Isaacson, representing the vendors in this case, the 
challenges to the vendor’s position to keep Quill in place arose.   

Justice Ginsburg, likely looking to bring Justice Gorsuch into the conversation, wondered if the 
vendors weren’t asking for an unfair advantage over in-state sellers, the opposite of the type of 
concern that generally arises when looking at challenges to state laws in interstate commerce 
cases, a position outlined by then-Judge Gorsuch in his concurrence in the Tenth Circuit’s 
upholding of Colorado’s tattletale statute. (See Colorado Law Requiring Out of State Sellers to Report 
on Colorado Customers Who May Owe Use Tax Upheld by Tenth Circuit) 

Justice Gorsuch did jump in on this issue after Mr. Isaacson attempted to explain the vendor’s 
position: 

I don't think you've quite addressed Justice Ginsburg's question, though, which is brick-and-mortar 
retailers, if they choose to operate in any given jurisdiction, have to comply with that jurisdiction. There 
are a lot of retailers that have to comply with lots of different jurisdictions’ rules. 

Why should we favor, this Court favor, a particular business model that relies not on brick and mortar 
but on mail order? 

Justice Gorsuch, again not surprisingly, decided to press Mr. Isaacson on the obvious 
alternative—the Colorado tattletale rule that was upheld by the panel that Justice Gorsuch was a 
member of back in his Tenth Circuit days.  Specifically, he asked Mr. Isaacson whether 

https://www.currentfederaltaxdevelopments.com/blog/2016/2/23/colorado-law-requiring-out-of-state-sellers-to-report-on-colorado-customers-who-may-owe-use-tax-upheld-by-tenth-circuit?rq=brohl
https://www.currentfederaltaxdevelopments.com/blog/2016/2/23/colorado-law-requiring-out-of-state-sellers-to-report-on-colorado-customers-who-may-owe-use-tax-upheld-by-tenth-circuit?rq=brohl
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Colorado’s “turn in your customers” regime might be more burdensome than simply collecting 
the tax. 

Mr. Issacson responded that Colorado’s regime was much less burdensome, arguing that the 
Colorado law “simply requires a single annual spreadsheet reporting of all the purchases that 
were made by Colorado residents.” 

In response to a comment from Justice Ginsburg that cited the South Dakota argument that 
software could be developed that would allow for collection at a reasonable cost, Mr. Isaacson 
disagreed, stating: 

MR. ISAACSON: The notion of software being a silver bullet, I -- I think, is – is a -- is a real 
misapprehension. The actual looking up of the rate for the 12,000 different tax jurisdictions hardly 
scratches the surface. 

Retailers need to map their products against that software, which is rife with errors because common 
products are defined differently in different states. And it's not merely the 45 states plus the District of 
Columbia that have sales tax, but there are over 500 home rule jurisdictions that have their own tax 
bases and definitions. 

The record retention that's necessary for exempt buyers, exempt transactions, exempt uses, is a physical 
process that needs to be done by the -- by the retailer. The filing of the -- of the reports are different for 
the various states. 

In response to Mr. Isaacson arguing that Quill should stay in place because companies have set 
up their operations relying on that case, Justice Roberts returned to the fairness issue: 

CHIEF JUSTICE ROBERTS: In other words, the benefit comes from them not just from the fact 
that they don't have to collect, but from the fact that most people aren't paying use taxes. 

As was noted at the beginning of this article, reading too much into the questions and responses 
to attempt to predict the Justices votes.  But certainly, it helps to understand the issues the 
justices seem to believe must be resolved. 

Also of note is the fact that very little time was spent on the details of South Dakota’s law, 
technically the issue before the Court at this point.  There was a lot of concerns raised about the 
potential chaos that might result if the Court failed to provide a clear standard for when the 
states could step in.   

That could be important, since one obvious way out of the situation if the Court believes Quill is 
an inappropriate standard but doesn’t know a new one to apply would be to rule that physical 
presence isn’t absolutely necessary but that the issue of whether the burdens on outside seller’s 
is too great compared to the state’s interests in collecting the tax would need to be decided 
based on the specific facts of the law—and then send the case back to a trial court for 
development of the facts in the South Dakota case. 

Ultimately Justice Breyer effectively summarized (twice) the issue the Court will struggle to 
answer:  “What’s the standard? What’s the standard?” 
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Section: 15 
Fiscal Year Corporations to Pay Blended Rate for First Year of TCJA 

Citation: IRS News Release IR-2018-99, 4/16/18 

Sometimes the tax law seems to say something clearly—only we find that elsewhere that clarity 
is overridden.  In News Release IR-2018-99 the IRS explains how a rate that, per the Tax Cuts 
and Jobs Act, took effect for tax years beginning in 2018 actually affects years beginning 
anytime after January 1, 2017. 

The New Release outlines the rate that will be paid by fiscal year corporations for the year that 
includes January 1, 2018.  Act Section 13001(a) of Pub. L 115-97 (the law generally referred to 
as the Tax Cuts and Jobs Act) provides that the 21% flat rate version of IRC §11 takes effect 
“for tax years beginning after December 31, 2017.” 

Based on that language, a corporation with a November fiscal year would appear to not get the 
rate until its year beginning December 1, 2018, a full eleven months after calendar year C 
corporations had moved to the flat rate. 

But a provision there is an IRC section that overrides the effective date of a law in a case like 
this—IRC §15.  That provision provides: 

(a) General rule 

If any rate of tax imposed by this chapter changes, and if the taxable year includes the effective date of 
the change (unless that date is the first day of the taxable year), then-- 

(1) tentative taxes shall be computed by applying the rate for the period before the effective 
date of the change, and the rate for the period on and after such date, to the taxable income 
for the entire taxable year; and 

(2) the tax for such taxable year shall be the sum of that proportion of each tentative tax 
which the number of days in each period bears to the number of days in the entire taxable 
year. 

Thus, this provision ends up with a very different result than if the rate had really applied to the 
first taxable year beginning after December 31, 2017. 

The news release describes how this affects the computation of a fiscal year’s corporation tax 
for the affected year: 

Corporations determine their federal income tax for fiscal years that include Jan. 1, 2018, by first 
calculating their tax for the entire taxable year using the tax rates in effect prior to TCJA and then 
calculating their tax using the new 21 percent rate, subsequently proportioning each tax amount based 
on the number of days in the taxable year when the different rates were in effect.  The sum of these two 
amounts is the corporation’s federal income tax for the fiscal year. 

The blended rate applies to all fiscal year corporations whose fiscal year includes Jan. 1, 2018.  Fiscal 
year corporations that have already filed their federal income tax returns that do not reflect the blended 
rate may want to consider filing an amended return. 

https://www.irs.gov/newsroom/many-corporations-will-pay-a-blended-federal-income-tax-this-year-under-the-new-tax-reform-law
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Of course, just to confuse matters even more, sometimes Congress has provided in an enacted 
bill that IRC §15 does not apply to a particular rate change. But such language was not included 
in the Tax Cuts and Jobs Act. 

Section: 274 
IRS Publishes SIFL Rates for First Half of 2018 

Citation: Revenue Ruling 2018-10, 4/16/18 

In Revenue Ruling 2018-10 the IRS has announced the rates and terminal charges for 
noncommercial flights for the first half of 2018.  These numbers may be used under IRC §1.61-
21(g)(5) to determine the value of such flights on employer-provided aircraft for compensation 
purposes. 

The rates, which are changed semi-annually, are the following for the first half of 2018: 

Period During Which 
the Flight Is Taken 

Terminal 
Charge SIFL Mileage Rates 

1/1/18 - 6/30/18 $41.71 Up to 500 miles $.2282 per mile 501–1500 miles 
$.1740 per mile Over 1500 miles $.1673 per mile 

 

Section: 682 
Alimony Trusts Will Continue to Work for Pre-2019 Divorces 

Citation: Notice 2018-37, 4/12/18 

In Notice 2018-37 the IRS clarified the treatment of alimony trusts following the passage of the 
Tax Cuts and Jobs Act. 

The Tax Cuts and Jobs Act repealed a deduction for alimony payments for agreements entered 
into after December 31, 2018, as well as for certain agreements modified after that date.   

IRC §682 provides special rules for an “alimony trust” which the IRS describes as follows: 

Section 682 of the Code as in effect prior to the Act provides rules regarding the tax treatment of the 
income of certain trusts payable to a former spouse who was divorced or legally separated. Section 
682(a) provides that there shall be included in the gross income of a wife who is divorced or legally 
separated under a decree of divorce or of separate maintenance (or who is separated from her husband 
under a written separation agreement) the amount of the income of any trust which such wife is entitled 
to receive and which, except for former § 682, would be includible in the gross income of her husband, 
and such amount shall not, despite any other provision of subtitle A of the Code, be includible in the 
gross income of such husband. Section 682(a), however, does not apply to any trust income payable 
under the terms of such decree or agreement or the trust instrument for the support of the husband's 
minor children. 

Section 682(b) provides that, for purposes of computing the taxable income of the trust and the taxable 
income of a wife to whom § 682(a) applies, such wife shall be considered as the beneficiary specified in 
part I of subchapter J of chapter 1 of the Code. 

https://www.irs.gov/pub/irs-drop/n-18-37.pdf
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Although the law specifically refers to the beneficiary as the “wife,” the IRS notes the following: 

Section 7701(a)(17) as in effect prior to the Act provides that, as used in § 682, if the husband and 
wife therein referred to are divorced, wherever appropriate to the meaning of former § 682, the term 
“wife” shall be read “former wife” and the term “husband” shall be read “former husband;” and, if the 
payments described in former § 682 are made by or on behalf of the wife or former wife to the husband 
or former husband instead of vice versa, wherever appropriate to the meaning of former § 682, the term 
“husband” shall be read “wife” and the term “wife” shall be read “husband.” 

At the same time that the deduction for alimony under IRC §71 is removed from the IRC, 
TJCA also removes the alimony trust provision at IRC §682 from the law.  The IRS clarified 
that, despite the removal of IRC §682 from the law at that date, regulations will provide the 
provision still will apply to grandfathered instruments. 

As the Notice provides: 

The regulations will provide that § 682, as in effect prior to December 22, 2017, will continue to apply 
with regard to trust income payable to a former spouse who was divorced or legally separated under a 
divorce or separation instrument (as defined in § 71(b)(2)) executed on or before December 31, 2018, 
unless such instrument is modified after that date and the modification provides that the changes made 
by § 11051 of the Act apply to the modification. 

The IRS has also requested comments on the potential impact on grantor trust provisions of the 
repeal of IRC §682.  The Notice continues: 

Section 672(e)(1)(A) of the Code provides that the grantor of a trust shall be treated as holding any 
power or interest in such trust held by any individual who was the spouse of the grantor at the time of 
the creation of such power or interest. 

Section 674(a) of the Code provides, in general, that the grantor shall be treated as the owner of any 
portion of a trust in respect of which the beneficial enjoyment of the corpus or the income therefrom is 
subject to a power of disposition, exercisable by the grantor or a nonadverse party (as defined in § 
672(b)), or both, without the approval or consent of any adverse party (as defined in § 672(a)). 
However, § 674(d) provides that § 674(a) shall not apply to a power solely exercisable (without the 
approval or consent of any other person) by a trustee or trustees, none of whom is the grantor or spouse 
living with the grantor, to distribute, apportion, or accumulate income to or for a beneficiary or 
beneficiaries, or to, for, or within a class of beneficiaries, whether or not the conditions of § 674(b)(6) or 
(7) are satisfied, if such power is limited by a reasonably definite external standard which is set forth in 
the trust instrument. 

Section 677(a) of the Code provides that the grantor of a trust shall be treated as the owner of any 
portion of a trust, whether or not the grantor is treated as such owner under § 674, whose income 
without the approval or consent of any adverse party is, or, in the discretion of the grantor or a 
nonadverse party, or both, may be distributed to the grantor or the grantor's spouse, or held or 
accumulated for future distribution to the grantor or the grantor's spouse. 

The Treasury Department and IRS request comments on whether guidance is needed regarding the 
application of §§ 672(e)(1)(A), 674(d), and 677 following a divorce or separation in light of the 
repeal of former § 682. 
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Section: 965 
AICPA Recommends Changes to IRS's No Refund Policy for Taxpayers 
with 965 Liability 

Citation: AICPA Letter to IRS on 965 Transition Tax and Refunds, 4/19/18 

The AICPA in a letter issued on April 19, 2018 has asked the IRS to reconsider its view, 
expressed in a change added to the questions and answers on the §965 transition tax, that any 
overpayments for taxpayers who elect to pay the tax in installments will not be refunded unless 
the entire balance of the tax is paid. 

The IRS added Question and Answers 13 and 14 to the information in Questions and Answers 
about Reporting Related to Section 965 on 2017 Tax Returns.  The added material reads as follows: 

Q13. How will the IRS apply 2017 estimated tax payments (including credit elects from 2016) to a 
taxpayer’s net tax liability under section 965? 

A13. The IRS will apply 2017 estimated tax payments first to a taxpayer’s 2017 net income tax 
liability described under section 965(h)(6)(A)(ii) (its net income tax determined without regard to 
section 965), and then to its tax liability under section 965, including those amounts that are subject to 
payment in installments pursuant to an election under section 965(h). 

Added: 04/13/2018 

Q14. If a taxpayer’s 2017 payments, including estimated tax payments, exceed its 2017 net income 
tax liability described under section 965(h)(6)(A)(ii) (its net income tax determined without regard to 
section 965) and the first annual installment (due in 2018) pursuant to an election under section 
965(h), may the taxpayer receive a refund of such excess amounts or credit such excess amounts to its 
2018 estimated income tax? 

A14. No. A taxpayer may not receive a refund or credit of any portion of properly applied 2017 tax 
payments unless and until the amount of payments exceeds the entire unpaid 2017 income tax liability, 
including all amounts to be paid in installments under section 965(h) in subsequent years.  If a 
taxpayer’s 2017 tax payments exceed the 2017 net income tax liability described under section 
965(h)(6)(A)(ii) (net income tax determined without regard to section 965) and the first annual 
installment (due in 2018) pursuant to an election under section 965(h), the excess will be applied to 
the next successive annual installment (due in 2019)  (and to the extent such excess exceeds the 
amount of such next successive annual installment due, then to the next such successive annual 
installment (due in 2020), etc.) pursuant to an election under section 965(h).  

Added: 04/13/2018 

Under IRC §965, certain taxpayers owe tax equal to a share of any previously untaxed earnings 
and profits held by offshore corporations in which they hold an interest.  While the tax is 
computed in full on a single tax return (most often the taxpayer’s calendar year 2017 return), a 
taxpayer can elect to pay the tax in installments over eight years under IRC §965(h), with only 
8% of the ultimate tax being due for an installment payment at the unextended due date of the 
affected return. 

The IRS’s “no refund” policy for such taxpayers was announced on the Friday before many 
taxpayers would have to make a payment. As the law was only added to the IRC in December as 

https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/20180419-aicpa-comments-on-965-overpayment-faqs.pdf
https://www.irs.gov/newsroom/questions-and-answers-about-reporting-related-to-section-965-on-2017-tax-returns
https://www.irs.gov/newsroom/questions-and-answers-about-reporting-related-to-section-965-on-2017-tax-returns
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part of the Tax Cuts and Jobs Act, many taxpayers were still in the process of attempting to 
determine the amount of such earnings and profits.   

Taxpayers generally were estimating “high” on the amount of payment due, as IRC §965(h)(3) 
provides the following in part: 

(3) Acceleration of payment 

If there is an addition to tax for failure to timely pay any installment required under this subsection, a 
liquidation or sale of substantially all the assets of the taxpayer (including in a title 11 or similar case), 
a cessation of business by the taxpayer, or any similar circumstance, then the unpaid portion of all 
remaining installments shall be due on the date of such event (or in the case of a title 11 or similar case, 
the day before the petition is filed). 

Taxpayers did not wish to risk a failure to pay penalty on this payment due to this provision in 
the law. 

The AICPA’s letter provides the following three objections to the IRS’s last-minute position: 

Taxpayers who had anticipated applying an overpayment of their regular tax liability to their first 
quarter estimated tax payment were required to immediately submit an additional payment to the IRS 
to cover an unexpected shortfall. For many individual and small business taxpayers, obtaining 
available cash resources to cover this sudden, unanticipated liability is likely to have created a hardship. 
For those taxpayers unaware of this last-minute change, a late payment of the additional amount will 
likely result in imposition of an underpayment penalty. For large corporations, with potentially a 
substantial additional liability, a significant penalty amount could result. 

The IRS's application of regular tax overpayment to an installment payment amount which is not 
legally due until a future date is seemingly inconsistent with Congressional intent. Section 965(h) and 
the accompanying Joint Explanatory Statement of the Committee of the Conference (Conference Report) 
support allowing a taxpayer to pay in installments without any added interest payment nor a 
requirement for estimated payments. Specific rules are included regarding the treatment of “deficiency” 
amounts – in general a “catch-up” payment for installments previously due and proration of the 
remainder to the subsequent future installments. In addition, provisions specifying circumstances which 
would constitute an acceleration triggering immediate payment of the remaining installments are included 
in the statute. 

Finally, the IRS decision, announced via new FAQs on April 13, 2017, to now treat all tax 
payments made for the 2017 tax year (estimated tax payments, extension payments, and amounts paid 
specifically to satisfy the initial section 965(h) installment) as a single pool of funds is inconsistent with 
Q&A 10 released on March 13, 2018. This FAQ required taxpayers to make two separate 
payments, one designated for their regular 2017 tax liability and one designated to cover their entire 
initial section 965(h) installment. 

The AICPA letter recommend the IRS make the following changes to their position on any 
overpayment: 

The AICPA urges the IRS to amend Q&A 13 and Q&A 14 to reflect the following. Taxpayers 
should have the ability to direct the application of any overpayment resulting from their combined 2017 
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estimated taxes, 2017 extension payments and amounts paid specifically to satisfy the initial section 
965(h) installment in some combination of the following: 

• Application to 2018 estimated tax liability (non-section 965 tax liability); or 
• Application to one or more future section 965(h) installment payments; or 
• Refund to the taxpayer in whole or partial amounts. 
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