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Section: State Tax 
Initial Number of Reports "Disappointing" Under Colorado's Tattletale 
Use Tax Law 

Citation: Comments to Multistate Tax Commission's Uniformity Committee, Phil 
Horwtiz, Colorado Department of Revenue, 4/25/18 

The state of Colorado’s number of reports received from out of state sellers under its tattletale 
use tax law were “disappointing” in the words of Phil Horwitz, director of tax policy analysis for 
the Colorado Department of Revenue.  Mr. Horwitz’s comments to the Multistate Tax 
Commission’s Uniformity Committee on April 25 were reported on by Tax Notes Today in an 
April 26 story.1 

The law took effect on July 1, 2017, with the first reports due by March 1, 2018. 

Mr. Horwitz report the state received reports on over 800,000 people or businesses in the state 
on which the use tax was not collected, with the amounts purchased totaling over $250,000,000.  
If all those amounts are taxable, then the state of Colorado would be looking at collecting $7.5 
million of tax from those buyers.   

However, sellers are not required under Colorado law to determine if the items purchased are 
subject to the use tax and at least some of those buyers may have filed use tax reports, so the 
actual amount of uncollected revenue that could be obtained from these reports is likely less 
than that potential maximum amount. 

The largest amount of reported purchases not subject to use tax by a single taxpayer was 
$900,000, with the next highest amount of purchases reported being $300,000.  One seller filed 
115,000 reports of untaxed sales in the state. 

Mr. Horwitz noted that the state believes it still has work to do to inform out of state sellers of 
their obligation to file such reports.  The article cites MTC General Counsel Helen Hecht’s 
statement that since Colorado passed its law, the states of Vermont, Washington, Pennsylvania, 
Minnesota, and Rhode Island have passed similar laws.  

Section: State Tax 
Oklahoma Legislature Passes Additional Colorado Style Tattletale Use 
Tax Bill 

Citation: Oklahoma SB 337, 4/23/18 

The Oklahoma legislature, fresh from passing a bill that requires marketplace vendors (such as 
Amazon, eBay, etc.) to either collect and remit sales taxes or send notices, has sent a new bill 
(Oklahoma SB 337) to the Governor’s desk that expands a “tattletale” disclosure rule that 
would apply to all out of state sellers who do not collect Oklahoma use tax. 

1 Amy Hamilton, “Remote Sellers Report $250 Million in Untaxed Sales in Colorado,” Tax Notes 
Today, April 26, 2018, 2018 STT 81-1, https://www.taxnotes.com/state-tax-today/sales-and-
use-taxation/remote-sellers-report-250-million-untaxed-sales-colorado/2018/04/26/2802q  

http://webserver1.lsb.state.ok.us/cf_pdf/2017-18%20ENR/SB/SB337%20ENR.PDF
https://www.taxnotes.com/state-tax-today/sales-and-use-taxation/remote-sellers-report-250-million-untaxed-sales-colorado/2018/04/26/2802q
https://www.taxnotes.com/state-tax-today/sales-and-use-taxation/remote-sellers-report-250-million-untaxed-sales-colorado/2018/04/26/2802q
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“Tattletale” laws have sprung up in a number of states following Colorado’s victory in federal 
court for its statute (see Colorado Law Requiring Out of State Sellers to Report on Colorado Customers 
Who May Owe Use Tax Upheld by Tenth Circuit describing a Tenth Circuit ruling which the US 
Supreme Court refused to review).  In the oral arguments presented to the Supreme Court in 
South Dakota v. Wayfair (see Supreme Court Hears Oral Argument in Sales Tax Collection Case for more 
details) it was clear that the Colorado statute was the “alternative” if the Court decides to 
continue to require physical presence for a state to be able to force a vendor to collect sales tax. 

OSL Section 1406.2 already required such vendors to notify customers of their potential 
Oklahoma use tax liability by February 1 of each year.  The notice had to inform the customer 
that they may be subject to Oklahoma use tax, as well as telling the customer the total amount 
of purchases for the year.  However, the new bill adds to that requirement a new provision that 
requires sending the same information to the state of Oklahoma by March 1. (OSL Section 
1406.2.C) 

If the seller has total sales of more than $100,000 in year, the Oklahoma Tax Commission may 
require the vendor to submit the data electronically to the OTC. (OSL Section 1406.2.D) But 
the bill has no de minimis level that would not require reporting by small sellers, so apparently a 
single sale into the state of Oklahoma would trigger the necessity to file some kind of report 
with the OTC.  Of course, the legislature would point out that the vendor already has the 
obligation under prior law to send a notice to the customer since that law also had no minimum 
sale amount to trigger sending notices. 

However, this filing requirement now has some penalties to go with the requirement.  A failure 
to file the required disclosure forms with the OTC will subject the vendor to a $10 penalty for 
each purchaser that had to be reported under the law, unless the vendor can show reasonable 
cause for its failure to file the report. (OSL Section 1406.E) 

The law would be effective on November 1, 2018 if signed into law by the Governor. 

Section: 223 
IRS Restores Maximum HSA  Contribution to $6,900 for 2018, Provides 
Special Relief 

Citation: Revenue Procedure 2018-27, 4/25/18 

When Congress changed the method of computing most inflation adjustments by moving to the 
chained CPI calculation as part of the Tax Cuts and Jobs Act signed into law in December of 
2017, virtually all of the inflation adjusted numbers for 2018 had already been published and 
some actions had been taken in reliance on those numbers.  When those numbers changed, that 
put some taxpayers in a tough position. 

Specifically, the IRS announced in Revenue Procedure 2018-18 that the maximum contribution 
to a health savings account for an individual with family coverage would be reduced by $50, to 
$6,850 rather than the $6,900 limit originally provided for in Revenue Procedure 2017-37 that 
was issued in May of 2017.  In response to numerous complaints about this change announced 
after 2018 had already begun, the IRS in Revenue Procedure 2018-27 announced that the 
agency would continue to treat $6,900 as the maximum contribution for an individual with 
family coverage. 

https://www.currentfederaltaxdevelopments.com/blog/2016/2/23/colorado-law-requiring-out-of-state-sellers-to-report-on-colorado-customers-who-may-owe-use-tax-upheld-by-tenth-circuit?rq=brohl
https://www.currentfederaltaxdevelopments.com/blog/2016/2/23/colorado-law-requiring-out-of-state-sellers-to-report-on-colorado-customers-who-may-owe-use-tax-upheld-by-tenth-circuit?rq=brohl
https://www.currentfederaltaxdevelopments.com/blog/2018/4/20/supreme-court-hears-oral-argument-in-sales-tax-collection-case?rq=wayfair
https://www.irs.gov/pub/irs-drop/rp-18-27.pdf
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For taxpayers that had already withdrawn the $50 excess contribution from their HSA, the 
procedure provides two forms of relief. 

If the taxpayer wishes to put the $50 back into the account, the IRS provides the following 
relief: 

An individual who receives a distribution from an HSA of an excess contribution (with earnings) 
based on the $6,850 deduction limit published in Rev. Proc. 2018-18 may repay the distribution to 
the HSA and treat the distribution as the result of a mistake of fact due to reasonable cause under 
Q&A-37 of Notice 2004-50, 2004-2 C.B. 196. Accordingly, the portion of a distribution 
(including earnings) that an individual repays to an HSA by April 15, 2019, is not included in the 
individual’s gross income under section 223(f)(2) or subject to the 20 percent additional tax under 
section 223(f)(4), and the repayment is not subject to the excise tax on excess contributions under 
section 4973(a)(5). Mistaken distributions that are repaid to an HSA are not required to be reported 
on Form 1099-SA or Form 8889 and are not required to be reported as additional HSA 
contributions. However, in accordance with Q&A-76 of Notice 2004-50, a trustee or custodian is not 
required to allow individuals to repay mistaken distributions. 

Since the custodian does not have to allow for a repayment and some taxpayers may not wish to 
go through the hassle of repaying the $50 plus earnings, even if the custodian allows for 
repayment, the procedure provides other relief for those not placing the funds back in an HSA: 

Alternatively, an individual who receives a distribution from an HSA of an excess contribution (with 
earnings) based on the $6,850 deduction limit published in Rev. Proc. 2018-18 and does not repay the 
distribution to the HSA may treat the distribution in accordance with section 223(f)(3), which 
describes the treatment of excess contributions returned before the due date of return. Thus, the excess 
contribution generally would not be included in gross income under section 223(f)(2) or subject to the 20 
percent additional tax under section 223(f)(4), provided the distribution is received on or before the last 
day prescribed by law (including extensions of time) for filing the individual’s 2018 tax return. 

However, if the money is not put back into the account and it was excluded from an employee’s 
wages by the employer (an employer contribution), then the IRS notes the result is different: 

The tax treatment described in the preceding paragraph does not apply to distributions from an HSA 
that are attributable to employer contributions (pursuant to a cafeteria plan election or otherwise) if the 
employer does not include any portion of the contributions in the employee’s wages because the employer 
treats $6,900 as the annual limitation on deductions under section 223(b)(2)(B). In that case, unless 
the distribution from the HSA is used to pay qualified medical expenses, the distribution is includible 
in the employee’s gross income under section 223(f)(2) and subject to the 20 percent additional tax 
under section 223(f)(4). 

Section: 3111 
Cash from Tip Box Divided Between Volunteer Workers Subject to 
FICA Tax in IRS's View 

Citation: Chief Counsel Advice 201816010, 4/20/18 

The distribution of cash from tip boxes to volunteer workers is subject to FICA taxation per the 
analysis in Chief Counsel Advice 201816010.  The memorandum determined the payments met 
the definition of tips found in Revenue Ruling 2012-18. 

https://www.irs.gov/pub/irs-wd/201816010.pdf
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The CCA describes the facts in this matter as follows: 

Taxpayer engages individuals to perform services at the Taxpayer's request and on the Taxpayer's 
premises. Taxpayer treats the individuals as volunteers and does not directly pay the individuals any 
form of compensation or benefits for their services. Taxpayer acknowledges, however, that the 
individuals receive cash payments from amounts contributed by customers. The cash amounts are 
deposited by customers in “tip boxes” placed by Taxpayer in the vicinity of where the individuals 
perform services. 

Taxpayer places the “tip boxes” to encourage customers to contribute cash amounts to the individuals. 
Taxpayer does not require customers to make cash contributions and customers have discretion on how 
much cash to contribute (including zero contribution). 

The amount of cash in the “tip boxes” is distributed at the end of each shift. Individuals who performed 
services during a shift determine how to allocate the tip box amount between all of the individuals who 
performed services during that shift. Although Taxpayer is aware that customers place cash in the “tip 
boxes” and that the individuals working each shift distribute the cash among themselves, Taxpayer 
does not have a system in place for individuals to provide written statements reporting the cash amounts 
received to Taxpayer, and there is no evidence that Taxpayer has knowledge of the specific amount of 
cash received by each individual. Taxpayer does not issue Forms W-2, Wage and Tax Statement, to 
the individuals and has not included any wages or taxes in connection with their services on Form 941, 
Employer's QUARTERLY Federal Tax Return. 

The memorandum looks at the test provided in Revenue Ruling 2012-18 and applies it to this 
situation: 

Tips are not defined in the Code or regulations; however, published guidance addresses how to determine 
whether a payment is a tip. Rev. Rul. 2012-18 reaffirms the factors first stated in Rev. Rul. 59-252 
which are used to determine whether payments constitute tips. Rev. Rul. 2012-18 provides that the 
absence of any of the following factors creates a doubt as to whether a payment is a tip: 

1) payment must be made free from compulsion; 

2) the customer must have the unrestricted right to determine the amount; 

3) the payment should not be the subject of negotiation or dictated by employer policy; and 

4) generally, the customer has the right to determine who receives the payment. 

Under the facts presented, the four factors set forth in Rev. Rul. 2012-18 have been satisfied. The fact 
that the cash contributions are collected by the individuals who work during the shift and pooled for 
purposes of distribution among them satisfies the fourth factor. The customers generally have the right to 
determine who receives the payment when the tipped amounts are pooled and the individuals working 
each shift distribute the cash among themselves. 

Having determined the payments were tips, the next question involves the taxpayer’s liability for 
FICA and when that liability occurs.  The analysis notes: 

Under section 3121(q), tips received by an employee in the course of the employee's employment are 
considered remuneration for that employment (and are deemed to have been paid by the employer for 
purposes of the employer portion of the FICA taxes imposed by sections 3111(a) and (b)). For 
purposes of determining the timing of the employer's FICA tax liability, the remuneration is deemed to 
be paid when a written statement including the tips is furnished to the employer by the employee 



 Current Federal Tax Developments 5 

 

pursuant to section 6053(a). However, if the employee did not furnish the statement, or if the statement 
furnished was inaccurate or incomplete, the remuneration is deemed to be paid on the date on which the 
Service issues a notice and demand under section 3121(q) for the taxes to the employer. 

In this case the second test applied, as no statements were provided by the volunteers regarding 
the tips they received. 

The ruling concludes that: 

Once the amounts have been properly identified and characterized as tips, the timing of the FICA rules 
for employer tax liability purposes can be applied. Because the tips have not been reported to the 
taxpayer pursuant to section 6053(a), they are deemed to be paid on the date on which the Service 
issues a notice and demand under section 3121(q) for the taxes to the taxpayer. Thus, the tips are not 
subject to the employer share of FICA tax until the Service issues a notice and demand under section 
3121(q). 

The Service should issue Letter 3523 to Taxpayer based on the worker classification determination, 
and should identify in Table 1 the individuals the Service determined should be reclassified as 
employees. However, tax on the cash amounts received by the individuals should not be included in 
Table 3 of Letter 3523 because the tips are deemed paid only after the Service issues a notice and 
demand under section 3121(q). Thus, the only issue that would be subject to Tax Court jurisdiction 
would be the proper worker classification of the individuals listed in Table 1. 

Section: 6651 
Taxpayer Failed to Read TurboTax Notice of Rejected Return, No Relief 
Granted for Failure to File Penalty 

Citation: Spottiswood v. United States, US District Court, ND California, Case No. 
3:17-cv-00209, 4/24/18 

A taxpayer was denied relief from late filing penalties when his return, filed via TurboTax, was 
rejected for an erroneous identification number for a dependent in the case of Spottiswood v. 
United States, US District Court, ND California, Case No. 3:17-cv-00209.  The taxpayer failed to 
notice an email from TurboTax reporting to him that the return had been rejected, as well as the 
fact that the $395,619 payment due had not been withdrawn from his bank account.  It was not 
until 18 months later he discovered the rejected return. 

The taxpayer, in a statement to the IRS, attempted to argue that he shouldn’t held accountable 
for his failure to notice this issue.  The opinion quotes the statement was follows: 

If I had realized that there was a chance of rejection I would have mailed in my return, but e-filing 
seemed like an easier option and it was free with the software. Intuit may have informed me in the fine 
print that I needed to log back in to make sure that my return had not been rejected, but if so I did not 
read this fine print. Had I logged back in a few days later I would have realized that the return had 
been rejected. But I did not log back in until 18 months later. 

The taxpayers failed to notice that the $395,619 payment had not left their account because of 
the large balances they usually held in such account.  Since they filed their California state return 
in paper form, the state return was not impacted. 

The IRS did not agree that the penalties should not apply, so the taxpayers sought relief in 
court. 



6 Current Federal Tax Developments 

The taxpayers attempted to argue both that there was reasonable cause for their failure to timely 
file and that their attempt to file a return presented the IRS with information that would have 
been processed on paper, so they shouldn’t be penalized for filing electronically. 

The taxpayer conceded there was no reasonable cause for late payment (apparently agreeing that 
failing not notice nearly $400,000 extra in their account was not excusable) but argued they 
should still be found to have reasonable cause for late filing.  The District Court did not agree.  
As the opinion states: 

The IRS rejected Plaintiffs’ return the same day they attempted to file it, and TurboTax informed 
Plaintiffs of this fact on or about the same day — April 12, 2013. It is undisputed that Plaintiffs did 
not use the “check e-file status” TurboTax screen to confirm the IRS had accepted their return, and did 
not check the email account Spottiswood provided to TurboTax for the purpose of communicating with 
him about his tax return. Plaintiffs do not identify any facts showing they could not have done so. 
Under these circumstances, the Court cannot find that Plaintiffs have created a triable issue that there 
was reasonable cause for their failure to timely file their taxes. See Boyle, 469 U.S. at 245. 

But the taxpayers argued that, nevertheless, they should be found to have submitted a qualified 
return.  Citing the Tax Court’s 1984 Beard opinion (82 T.C. 766, 777) the taxpayers argued their 
attempted submission met the criteria that was used to determine if a document purporting to 
be a tax return was sufficient for statute of limitation purposes, namely: 

• The document is sufficient to calculate the tax liability;  
• The document purports to be a return;  
• The document evinces an honest and reasonable attempt to satisfy the requirements of 

tax law; and  
• The document is executed by the taxpayer under penalty of perjury. 

The court did not agree that this test meant their attempt to efile was sufficient to avoid a late 
filing penalty.  The taxpayers argued the IRS would have accepted and processed their return 
had it been filed on paper. 

However, the Court found their evidence for that assertion to be wanting: 

Plaintiffs argue that the IRS would have accepted a paper-filed return containing the same error, and 
that the IRS unlawfully applied a more stringent standard to their electronically-submitted return. Pls.’ 
Mem. at 7-8. Plaintiffs’ only support for this argument is a document entitled “Internal Revenue 
Manual Part 3. Submission Processing Chapter 11. Returns and Documents Analysis Section 3. 
Individual Income Tax Returns.” See Pls.’ Opp’n at 1 (“Plaintiffs submit Exhibits 1 through 3”); 
id., Ex. 2. This document is not authenticated, and Plaintiffs establish no foundation for the document. 
The document shows a transmittal date of November 17, 2017, and Plaintiffs do not establish any 
foundation showing the IRS followed the procedures described therein when Plaintiffs attempted to 
submit their tax return more than four years prior to that date. Plaintiffs also establish no foundation 
to show their interpretation of the procedures described in the document is correct. Plaintiffs fail to create 
a triable issue that the same mistake contained in their submission would have been treated differently if 
it had been presented as a paper filing, and that the IRS’ rejection of their submission because it 
contained an erroneous Social Security number was not lawful. 

The IRS rejected their filing because it contained an error; the IRS thus could not calculate Plaintiffs’ 
tax liability. Plaintiffs fail to create a triable issue that they timely filed their 2012 tax return. 
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