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Section: State Tax 

Oklahoma Governor Vetoes Second Tattletale Bill to Pass in 2018 

Citation: Oklahoma SB 337, 4/30/18 

Oklahoma Governor Mary Fallin has vetoed the expansion of Oklahoma’s out of state tattletale 

provision to require reporting to the state and creating penalties that had been found in SB 337 

discussed here previously.  Note that she had previously signed legislation imposing more 

stringent tattletale responsibilities on marketplace and certain other remote sellers (HB 1019 

passed as part of the Second Special Session and signed into law on April 10, 2018). 

The Oklahoma legislature remains in session and, at least in theory, could override this veto.  

We will keep an eye on this legislation to see if there is any further activity in this area. 

Section: Security 

Small Businesses Warned About Risk of Identity Theft 

Citation: "IRS urges small businesses: Protect IT systems from identity theft", News 

Release IR-2018-111, 5/3/18 

The IRS, state taxing agencies and members of the nation’s tax industry in IRS News Release 

IR-2018-111 described a rising problem with identity theft aimed at small businesses and steps 

that are being taken to combat it. 

The release begins by noting that the problem has been increasing recently: 

In the past two years, the Internal Revenue Service has noted a sharp increase in the number of 

fraudulent filings of Forms 1120, 1120S and 1041 as well as Schedule K-1. The fraudulent filings 

apply to partnerships as well as estate and trust forms. 

Unfortunately, the release provides no statistics on how widespread the problem is, though if it 

affects your organization you may not care much about how many other organizations are also 

in the same predicament. 

The release notes that ID thieves have moved beyond merely using purloined EINs to create 

fraudulent W-2s, and now are using the EIN and company names for other purposes, including 

filing fraudulent business returns. 

The IRS outlines the following indicators a business should be aware of that may indicate 

business identity theft: 

Business, partnerships and estate and trust filers should be alert to potential identity theft and contact 

the IRS if they experience any of these issues: 

• Extension to file requests are rejected because a return with the Employer Identification 

Number or Social Security number is already on file; 

• An e-filed return is rejected because a duplicate EIN/SSN is already on file with the IRS; 

• Received 5263C or 6042C Letters; 

• An unexpected receipt of a tax transcript or IRS notice that doesn't correspond to anything 

submitted by the filer; 

http://www.oklegislature.gov/BillInfo.aspx?Bill=SB337
https://www.irs.gov/newsroom/irs-urges-small-businesses-protect-it-systems-from-identity-theft
https://www.irs.gov/newsroom/irs-urges-small-businesses-protect-it-systems-from-identity-theft
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• Failure to receive expected and routine correspondence from the IRS because the thief has 

changed the address. 

The news release goes on to state that the IRS and states are going to ask for additional 

information to help verify business returns.  The release states: 

Respond to the “know your customer” questions when prompted by software: 

• Who signed the return — including name and SSN 

• Tax payment history of the company 

• Parent company information 

• Additional information based on deductions claimed 

• Tax filing history of the company 

As well, the release goes on to describe other additional information to be requested: 

Sole proprietorships that file Schedule C and partnerships filing Schedule K-1 with Form 1040 also 

will be asked to provide additional information items, such as a driver's license number. Providing this 

information will help the IRS and states identify suspicious business-related tax returns. 

Section: 501 

Organization Operated for Commercial, Not Exempt, Purpose 

Citation: Abovo Foundation, Inc. v. Commissioner, TC Memo 2018-57, 4/30/18 

In the case of Abovo Foundation, Inc. v. Commissioner, TC Memo 2018-57, the taxpayer was asking 

the Tax Court to rule that the organization qualified as a §501(c)(3) tax-exempt organization.  

The Tax Court, siding with the government, found that the entity failed to qualify. 

The organization’s stated purpose was summarized as follows in the opinion: 

Abovo's primary purpose would be to deliver quality management consulting services to medical 

providers and advance Government programs through patient safety initiatives. Its quality management 

services would include “defining, identifying, analyzing, measuring and controlling systems and processes 

to ensure desirable outcomes”. In addition, Abovo would provide “uplifting services for the elderly and 

veterans”, housing for low-income individuals, and internal auditing services. 

Dr. Okonkwo, who had formed the corporation, would be its sole employee, as well as 

president and CEO. The doctor: 

…would perform services provided to clients (i.e., at an hourly rate of $350), receive a $217,000 

salary, and be eligible for an annual performance-based bonus (i.e., not to exceed $100,000). While 

Abovo has not entered into any service contracts, its fee structure would be market based and dependent 

on the nature of the project and the expertise required to complete it. 

The key issue in the case revolved around the clause in IRC §501(c)(3) that required the 

organization be organized and operated exclusively for exempt purposes and no portion of its 

net earnings inure to the benefit of any private shareholder or individual.  The IRS had denied 

the organization’s application, finding that operated for the benefit of Dr. Okonkwo, violating 

the operational test for private inurement. 

https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11636
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The Tax Court agreed with the IRS’s holding.  The Court found that the entity would not 

advance Government programs pursuant to Federal patient safety laws or lessen the 

Government’s burden.  Rather, the Court found: 

…Abovo is a facade for Dr. Okonkwo’s consulting activities. See B.S.W. Grp., Inc. v. 

Commissioner, 70 T.C. 352, 358 (1978) (stating that the relevant consulting activities were “of the 

sort which * * * [were] ordinarily carried on by commercial ventures organized for profit”). Abovo 

would develop Dr. Okonkwo's business relationships, further his consulting career as a board certified 

expert in patient safety and risk management, and potentially pay him annual compensation in excess 

of $300,000. See sec. 501(c)(3); B.S.W. Grp., Inc. v. Commissioner, 70 T.C. at 359; sec. 

1.501(c)(3)-1(c)(2), Income Tax Regs. The benefits relating to Abovo would inure to Dr. Okonkwo, 

Abovo’s sole employee, service provider, and primary source of funding. Because Abovo would be 

operated for commercial purposes and for the benefit of Dr. Okonkwo, it does not qualify for tax 

exemption. 

Section: 6050Y 

IRS Delays Third Party Purchase of Life Insurance from Insured 

Reporting Rules Added by TCJA 

Citation: Notice 2018-41, 4/28/18 

An information return will need to be filed by each person who acquires a life insurance policy 

in a reportable policy sale under IRC §6050Y for sales completed after December 31, 2017.  A 

“reportable policy sale” is defined at IRC §101(a)(3)(B) as: 

…[T]he acquisition of an interest in a life insurance contract, directly or indirectly, if the acquirer has 

no substantial family, business, or financial relationship with the insured apart from the acquirer's 

interest in such life insurance contract. For purposes of the preceding sentence, the term “indirectly” 

applies to the acquisition of an interest in a partnership, trust, or other entity that holds an interest in 

the life insurance contract. 

The details on the report will be determined by the IRS, including the time and manner of filing.  

The report will contain: 

• 

• 

• 

• 

• 
A statement must also be provided to each person or entity named in the report (that is, the 

acquirer and the issuer of the contract) that contains the following information: 

• 
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• 

The issuer of the life insurance contract will also have a reporting obligation at this point.  The 

issuer’s required to send a report to the IRS showing: 

• 

• 

• 
The issuer will also have to give that information to the seller(s) in a report that will include: 

• 

• 

When death benefits are paid on a contract that has previously been subject to a reportable 

policy sale, the death benefits must also be reported by the party paying the death benefit to the 

IRS.  That report will contain: 

• 

• 

• 

• 

• 

At the same time a report will be issued to the party being paid that will contain: 

• 

• 

TCJA also provides a modification to the transfer for value rules, adding IRC §101(a)(3).  Per 

the IRS description in Notice 2018-41: 

Section 13522 of the Act added § 101(a)(3), which provides that the exception to the § 101(a)(2) 

limitation provided in the second sentence of § 101(a)(2) does not apply in the case of a reportable 

policy sale. Accordingly, in the case of a reportable policy sale, the amount of death benefits excluded 

from gross income under § 101(a)(1) shall not exceed an amount equal to the sum of the actual value 

of the consideration the buyer paid for the contract and the premiums or other amounts subsequently 

paid by the buyer. As a result, some portion of the death benefit ultimately payable under such a 

contract may be includable in income under § 101(a)(2) (for example, if the life insurance contract is 

transferred for valuable consideration and the death benefit exceeds the sum of the actual value of the 

consideration and the premiums or other amounts subsequently paid by the transferee of the contract). 
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The modification to the rules for transfers for valuable consideration is effective for transfers occurring 

after December 31, 2017. 

That removes the following exception to the transfer for value rules that would otherwise apply 

when the transfer involves a “reportable sale” of the policy, which states the limit on excludable 

death benefits with a transfer for value does not apply: 

…in the case of such a transfer-- 

(A) if such contract or interest therein has a basis for determining gain or loss in the hands of 

a transferee determined in whole or in part by reference to such basis of such contract or 

interest therein in the hands of the transferor, or 

(B) if such transfer is to the insured, to a partner of the insured, to a partnership in which the 

insured is a partner, or to a corporation in which the insured is a shareholder or officer. 

Notice 2018-41 has been issued by the IRS to deal with this provision.  The notice provides that 

no reporting will be required under this provision until the IRS has issued the final regulations 

for the provision. The notice also discusses the IRS’s view today of what will be in such 

regulations when they are issued in proposed form. 

The IRS had previously outlined the tax treatment of parties that sell or surrender life insurance 

policies in Revenue Procedure 2009-13.  As IRS describes the treatment outlined in that ruling: 

A life insurance policyholder who sells a life insurance contract may have taxable gain on the sale. Rev. 

Rul. 2009-13, 2009-21 I.R.B. 1029, holds that gain on the sale of a life insurance contract is 

included in gross income under § 61(a)(3). The gain is capital gain, except to the extent of the amount 

that would be recognized as ordinary income if the contract were surrendered, which is ordinary income 

under the substitute for ordinary income doctrine. See Rev. Rul. 2009-13; see also Rev. Rul. 2009-14, 

2009-21 I.R.B. 1031. The amount that would be recognized as ordinary income under § 72(e)(5) if 

the contract were surrendered is the “inside buildup” — the excess of the amount that would be received 

upon surrender over the investment in the contract as defined in § 72(e)(6).2 Section 72(e)(6) defines 

the “investment in the contract” as of any date as the aggregate amount of premiums or other 

consideration paid for the contract before that date, less the aggregate amount received under the contract 

before that date to the extent that such amount was excludable from gross income. 

In the notice the IRS observes that the market for life insurance contract sales and purchases are 

generally governed by the states. 

Over 40 states regulate life settlement transactions. State law may require that life settlement brokers be 

licensed and that the contract of sale (the life settlement contract) only be entered into by the policyholder 

and a licensed life settlement provider. A life settlement provider may purchase a life insurance contract 

on its own behalf. Alternatively, the life settlement provider may purchase a life insurance contract on 

behalf of the ultimate beneficial owner (for example, a financing entity that provides the funds to 

purchase the life insurance contract). The ultimate beneficial owner of the life insurance contract may 

continue to pay the premiums on the life insurance contract and receive death benefits under the contract 

on the death of the insured, or may, in a separate transaction, sell the life insurance contract to another 

investor in life insurance contracts. 
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The notice also describes the treatment of the category of sales known as viatical settlements 

provided for in IRC §101(g). 

A viatical settlement, a subset of life settlement transactions, may involve the sale of a life insurance 

contract, but may not be taxed as a sale. Under a viatical settlement, a policyholder may sell or assign a 

life insurance contract after the insured has become terminally ill or chronically ill. If any portion of the 

death benefit under a life insurance contract on the life of an insured who is terminally ill or chronically 

ill (within the meaning of § 101(g)) is sold (through the sale of the life insurance contract) or assigned 

in a viatical settlement to a viatical settlement provider, the amount paid for the sale or assignment of 

that portion is treated as an amount paid under the life insurance contract by reason of the death of the 

insured, rather than gain from the sale or assignment. See §§ 101(a) and (g). Amounts received under 

a life insurance contract paid by reason of the death of the insured are excluded from federal income tax. 

See § 101(a)(1). For this purpose, a viatical settlement provider is a person regularly engaged in the 

trade or business of purchasing, or taking assignments of, life insurance contracts insuring the lives of 

terminally ill or chronically ill individuals (provided certain requirements are met). See Rev. Rul. 

2002-82, 2002-51 I.R.B. 978. 

The notice provides the following information about the scope of “reportable sales” the IRS 

plans to include in the regulations: 

The proposed regulations will…clarify which parties are subject to the reporting requirements and other 

definitional issues. For example, Treasury and the IRS intend to define the term “reportable policy 

sale” in the proposed regulations to include a viatical settlement. In addition, Treasury and the IRS 

intend to clarify the extent to which § 6050Y applies to sales or acquisitions effected by transferors and 

transferees outside the U.S. and to sellers and issuers that are foreign persons for purposes of reporting 

under section 6050Y(b) or (c). 

The notice goes on to discuss issues related to who the IRS plans to include as an “acquirer” of 

a policy that will have a reporting obligation: 

For example, the proposed regulations may define “acquirer” in a reportable policy sale to include any 

person, including the life settlement or viatical settlement provider or financing entity, that takes title or 

possession for state law purposes or acquires a beneficial interest in the life insurance contract at any 

time. The statute defines “indirectly,” for purposes of a reportable policy sale, as the acquisition of an 

interest in a partnership, trust, or other entity that holds an interest in the life insurance contract. The 

proposed regulations may further refine the definition of “indirectly” for purposes of § 6050Y reporting. 

Items under consideration as part of the definition of a reportable payment are as follows: 

Treasury and the IRS intend to clarify that a reportable payment may include payments to persons 

other than the seller, such as brokers and, potentially, life settlement providers acting as intermediaries. 

Additionally, Treasury and the IRS intend to clarify that the “payment” to the seller reported under § 

6050Y(a) is the seller's net proceeds. The net proceeds equal the gross proceeds minus any selling 

expenses (for example, broker's fees and commissions). 

The IRS also announces that they plan to limit the definition of the “issuer” for reporting 

purposes. 

Treasury and the IRS intend to limit the information reporting obligations imposed under § 6050Y(b) 

to the life insurance company that is responsible for administering the contract, including paying death 

benefits under the life insurance contract. Under the proposed regulations, the reporting obligations 

would not apply, for instance, to a reinsurer in an indemnity contract covering all or a portion of the 
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risks that the original issuer (and continuing contract administrator) might otherwise have incurred with 

respect to a life insurance contract. This proposed definition of “issuer” will reduce the burden on 

reporting life insurance companies and prevent duplicative reporting. 

The IRS announced that the agency does plan to require one additional piece of information 

from the issuer regarding the contract that was sold: 

Treasury and the IRS intend to propose regulations requiring the issuer to report the amount that 

would have been received by the policyholder upon surrender of the contract because this information is 

needed to determine the amount of the seller's gain that is ordinary income. See Rev. Rul. 2009-13; see 

also Rev. Rul. 2009-14. 

The IRS also announces that they plan to allow issuers to file statements in some cases even if 

they have not received the formal notice from the acquirer: 

Issuers of life insurance contracts acquired by a domestic person in a reportable policy sale are subject to 

the reporting obligations of § 6050Y(b) only if the issuer receives the statement required by § 

6050Y(a)(2) to be furnished by the acquirer in a reportable policy sale to the issuer. Treasury and the 

IRS intend to propose regulations providing that issuers who have not received a written statement from 

an acquirer under § 6050Y(a)(2), but who have received notice of a transfer of a life insurance contract 

to a domestic person, may optionally file a return with the IRS under § 6050Y(b)(1) and furnish 

written statements to sellers under § 6050Y(b)(2), unless the issuer knows the transfer is not a 

reportable policy sale. 

One key issue not addresses in the IRC is when this report will need to be provided.  The IRS 

gives its initial view on the timing in the notice: 

The recipients of the written statements required to be furnished under § 6050Y may use the 

information therein to determine their taxable income. To facilitate recipients’ proper tax reporting, 

Treasury and the IRS intend to require that an acquirer furnish the written statements required under 

§ 6050Y(a)(2) to an issuer by the later of (1) 20 days after the reportable policy sale, or (2) 5 days 

after the end of the applicable state law rescission period, if any, but in no event later than January 15 

of the year following the calendar year in which the reportable policy sale occurs. Treasury and the IRS 

intend to require that all other written statements required under §§ 6050Y(a)(2), (b)(2), and (c)(2) 

be furnished to the recipients identified in the statute and regulations no later than January 31 of the 

year following the calendar year in which the reportable policy sale or reportable death benefit payment 

occurs. The earlier deadline for acquirers to furnish issuers with the written statements required under § 

6050Y(a)(2) is needed because reporting under § 6050Y(b) is contingent on the issuer receiving either 

notice of a reportable policy sale via a written statement furnished under § 6050Y(a)(2) or notice of the 

transfer of a life insurance contract to a foreign person. 

Treasury and the IRS intend to propose regulations requiring the returns required by 6050Y(a)(1), 

(b)(1), and (c)(1) to be filed with the IRS no later than February 28 of the year following the calendar 

year in which the reportable policy sale or reportable death benefit payment occurs, for paper returns, 

and no later than March 31 of the year following the calendar year in which the reportable policy sale 

or reportable death benefit payment occurs, for electronically filed returns. 

Treasury and the IRS intend to propose regulations regarding reporting obligations upon the rescission 

of a reportable policy sale or transfer to a foreign person. Upon receiving notice of the rescission, any 

person who has filed a return required by § 6050Y with respect to the reportable policy sale or transfer 

would have 15 days to file a corrected return. Upon receiving notice of the rescission, any person who has 
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furnished a written statement under § 6050Y with respect to the reportable policy sale or transfer would 

have 15 days to furnish the recipient of that statement with a corrected statement reporting the 

rescission. 

The notice concludes by asking for comments on several specific issues as the IRS begins the 

process of drafting regulations to implement this new information reporting requirement. 

Section: 6662 

Taxpayers Fails to Show They Reasonably Relied Upon Tax Advice 

Citation: Keenan v. Commissioner, TC Memo 2018-60, 5/3/18 

In the case of Keenan v. Commissioner, TC Memo 2018-60, the taxpayers argued that they should 

not face penalties under IRC §6662.  They argued they had reasonably relied on the advice of 

their CPA and attorney/insurance agent in claiming a deduction of over $3,000,000 related to a 

Benistar 419 plan. 

The taxpayers were back in court after the Ninth Circuit Court of Appeals had sent the case 

back down to the Tax Court to consider the taxpayer’s claims that their situation was different 

enough from that of the taxpayers in the Curcio case1 to justify a different result.  The taxpayers, 

who were one of many taxpayers facing proposed disallowance of deductions for Benistar 419 

plans, had agreed to be bound by the result of a set of test cases involving similarly situated 

taxpayers that were all part of the Curcio decision. 

The Tax Court, sustained by the Second Court of Appeals, had ruled in the Curcio case that the 

promised tax benefits from the arrangement were not available under the law.  As well, the 

Court ruled that the taxpayers in the test cases were subject to penalties under §6662(a).  The 

Court rejected the taxpayers’ claims in those cases that they had relied on their accountants and 

insurance agents.  The court found the taxpayers had not shown that their accountants had any 

special expertise in the law regarding 419 plans, nor that the taxpayers believed their accountant 

had such expertise. 

The Tax Court initially, pointing out the taxpayers had agreed to be bound by the results in the 

Curcio case and, as such, found they owed the penalties.  The Ninth Circuit overruled this 

holding, finding that the taxpayers might be able to be relieved of that agreement to be bound 

by the Curcio case if “manifest injustice would otherwise result” from continuing to hold them 

to that result.  The Ninth Circuit did not look into the issue of whether such “manifest 

injustice” existed in this case, rather instructing the Tax Court to look into this issue. 

The opinion notes the following about how the taxpayers came to enter into this arrangement 

and claim the large deduction on the tax return: 

Bernard Bunning, petitioner's accountant, first approached petitioner about the Benistar 419 Plan in 

2003. Petitioner also discussed the plan with Christopher Ewing, a lawyer and licensed life insurance 

salesman, who did estate planning for petitioner. Petitioner was interested in life insurance because he 

had health problems that he assumed would make it difficult to purchase policies. He did not seek life 

insurance through any other sources. 

                                                      

1 Curcio v. Commissioner, T.C. Memo. 2010-115, aff'd, 689 F.3d 217, 229 (2d Cir. 2012) 
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Petitioner did not do any research on deductibility of payments to a section 419 plan. He discussed it 

with Bunning and Ewing, and they discussed it between themselves. Petitioner and Ewing agreed that 

Ewing would be paid commissions as a life insurance salesman if he acquired the plan and would not 

be paid his regular fees for tax planning services. Petitioner participated in meetings with Bunning, 

Ewing, and unidentified persons associated with Benistar, but he relied on the advice of Bunning and 

Ewing in making his decision to adopt a section 419 plan. 

The taxpayer admitted at trial that he did not normally review his return and, specifically, did 

not do so for the year in which the deduction was claimed. 

The taxpayer also admitted that payments of $1,000,000 had been made in 2003 and $1,460,000 

in 2004 to the plan.  He could not explain how to reconcile those payments with the fact a 

deduction for $3,060,000 was claimed on his 2003 return. 

While that $3,060,000 deduction was clearly related to the benefit plan, it was reported on the 

tax return as cost of goods sold.  The taxpayer’s CPA testified as follows on why this was done: 

Q Was he worried about being audited? 

A I think we all feared that a $3,000 [sic] deduction on a tax return with revenues of $6,000,000, a 

fifty percent deduction, there was a high likelihood that the return would be audited. I mean, that was 

always a — 

THE COURT 3 million. 

A Pardon? 

THE COURT You said 3,000. 

THE WITNESS Oh, I mean 3 million. That's always — you know what? That’s always in your 

— you know, to be honest, that would always be in my mind for any client. 

The taxpayers first argued that there was substantial authority for the positions claimed on the 

returns.  If substantial authority existed, then then penalty would not apply.  But the Court had 

found in Curcio that was no substantial authority for this position and did not see any reason 

presented about why this particular case was different in that regard. 

The Court also rejected the taxpayer’s argument that the position was adequately disclosed, 

noting: 

We reject that argument because the deduction of over $3 million was mislabeled in the return as costs 

of goods sold, was not disclosed as called for on the form and return instructions, and was reported by a 

cash basis taxpayer who had paid only $1 million as of the end of the taxable year. Moreover, Bunning 

made clear that the purpose of that treatment was to minimize the chance of an audit. Although he 

attempted to rationalize his justification for burying the deduction, the effect was nondisclosure. There is 

no injustice in declining to accept that claimed defense. 

The taxpayer’s main argument was that they had distinguishing and superior facts to those 

found in Curcio and they were not aware of the facts in Curcio when they agreed to be bound by 

its results. 

The Tax Court looked at the taxpayers’ facts and held that their facts did not support the 

assertion that they, unlike the taxpayers in Curcio, had reasonable cause for their actions. 
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The key test to escape the penalty under the “reasonable cause” exception the taxpayer must 

show they acted with reasonable care and in good faith.  A key factor is a showing that the 

taxpayer took reasonable steps to determine the proper tax liability. 

The Court found the taxpayers failed to meet that test.  The opinion notes: 

We cannot conclude that petitioner’s claimed reliance on Bunning and Ewing was reasonable and in 

good faith. Petitioner failed to make any real effort to determine the deductibility of $3,060,000 in 

relation to the Benistar 419 Plan in view of the $1 million he had paid in 2003. Bunning relied on 

Benistar 419 Plan promotional materials. Ewing had no special expertise with respect to the subject 

matter of section 419, he received compensation based on petitioner’s purchase of the life insurance, and 

he relied heavily on promotional materials that warned that the Commissioner might disallow the 

deductions related to the Benistar 419 Plan. Petitioners’ defense to the section 6662 penalty is no better 

than that of the taxpayers in the Curcio group of cases. The participants in the Benistar 419 Plan are 

similarly situated in all material respects. There is no injustice in holding petitioners to the stipulation 

to be bound. 
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