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Section: New Law 
Officials Give Little New Information on Coming TCJA Guidance 

Citation: American Bar Association Tax Section Meeting, Washington, DC, 5/11/18 

Looking at the coverage we have from the American Bar Association Section of Taxation’s 
meeting in Washington on May 11 nothing earthshattering about the upcoming guidance on the 
Tax Cuts and Jobs Act seems to have emerged from that meeting.  However, Tax Analyst’s 
coverage did highlight some items. 

The proposed regulations on new §199A are scheduled to be released by June 30 per the IRS 
Priority Guidance plan, most recently updated on May 9.  But in a Real Estate session at the 
ABA’s Conference, Bryan Rimmke, attorney-adviser, Treasury Office of Tax Legislative 
Counsel did not commit to indicating that taxpayers will be able to rely on that initial guidance. 
In the Tax Analysts coverage, Mr. Rimmke noted “the agency is grappling with the same 
complex issues under section 199A as practitioners.”1  Advisers will need to pay attention when 
the proposed regulations are issued whether or not they are accompanied by “taxpayers can 
rely” language. 

Similarly, speaking on a later panel, Kathleen Reed, branch 7 chief, IRS Office of Associate 
Chief Counsel (Income Tax and Accounting), also declined to commit to allowing taxpayers to 
rely on proposed regulations to be issued this summer on the IRC §168(k) 100% bonus 
depreciation provisions added by TCJA.2 

Audrey Ellis, attorney-adviser, Treasury Office of Tax Legislative Counsel, repeated assurances 
given back in February at the ABA’s San Diego meeting that the IRS was not looking to expand 
the “reasonable compensation” provision in IRC §199(c)(4) to apply to entities other than S 
corporations.  Some were worried that that language of TCJA implied that such “reasonable 
compensation” rules could be applied to all entities.3  Ms. Ellis also noted that the IRS is 
looking other IRC provisions, with IRC §469 being specifically cited, when looking at issues of 
how to define a trade or business.  But she did not commit regarding how these rules are likely 
to applied to §199A, indicating advisers will need to wait until the proposed regulations are 
released this summer.4 

Unlike the San Diego meeting, where a lot of information came out related to how the IRS was 
likely to deal with certain provisions, this meeting pretty much just repeated what had been said 
in San Diego and did not generally provide updates on exactly how the IRS was likely to address 

                                                      

1 Eric Yauch, “IRS Noncommittal on Whether Taxpayers Can Rely on Proposed TCJA Regs”, 
Tax Notes Today, May 14, 2018, 2018 TNT 93-4 

2 Ibid 

3 Eric Yauch, “Reasonable Compensation Principles Not Spreading to Partnerships”, Tax Noted 
Today, May 14, 2018, 2018 TNT 93-5 

4 Eric Yauch, “Existing Guidance Helpful for Coping With 199A Issues”, Tax Notes Today, 
May 14, 2018,  
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specific matters.  Hopefully this means that Treasury and the IRS are getting close to releasing 
the first batch of proposed regulations. 

For now, we appear to be at the point of awaiting the “early summer” promised guidance, likely 
first on IRC §199A and the bonus depreciation rules, followed by guidance on various other 
TCJA matters going forward.  

Note that even if we get “taxpayers may rely” guidance on the §199A regulations, such guidance 
generally will only apply through the year in which final regulations are issued.  If the final 
regulations come to a different conclusion about a matter, that final decision will almost 
certainly apply to all future years.  Thus, even if the IRS does issue IRC §199A proposed 
regulations with “taxpayers may rely” language, advisers will still need to await final regulations 
before advising actions that have a permanent effect and could be expensive to undo—such as 
deciding to incorporate vs. being an unincorporated entity. 

Section: 117 
Tuition Waiver Taxable to Former Employee When Used by Daughter 
22 Years After It Was Granted 

Citation: Voight v. Commissioner, TC Summary Opinion 2018-25, 5/14/18 

John Voigt worked for Tulane University in 1991, at which time he was laid off as part of a staff 
reduction.  As part of his severance package, John was entitled to a tuition waiver for himself or 
his dependents in the future if certain conditions were met. 

In 2013, John’s daughter enrolled at Tulane and received the benefit of the tuition waiver for 
the spring and fall semesters.  In the case of Voight v. Commissioner, TC Summary Opinion 2018-
25, the Tax Court had to decide if the value of that tuition waiver represented taxable income to 
John. 

IRC §117(d) provides an exclusion from income for a qualified tuition reduction.  Subsections 
(1) and (2) provide the following details: 

(d) Qualified tuition reduction 

(1) In general 

Gross income shall not include any qualified tuition reduction. 

(2) Qualified tuition reduction 

For purposes of this subsection, the term “qualified tuition reduction” means the amount of 
any reduction in tuition provided to an employee of an organization described in section 
170(b)(1)(A)(ii) for the education (below the graduate level) at such organization (or another 
organization described in section 170(b)(1)(A)(ii)) of— 

(A) such employee, or 

(B) any person treated as an employee (or whose use is treated as an employee use) 
under the rules of section 132(h). 

https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11646
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IRC §132(h)(1) provides that an “employee” for this purpose would include a person who 
separated from service due to retirement and disability.  Under §132(h)(2) the employee 
treatment would also extend to a spouse or dependent child of an employee. 

Tulane University issued John a Form W-2 for the value of the tuition waiver for 2013.  John, 
protesting that he had performed no services for Tulane that year, disputed that Form W-2 
should have been issued for a benefit he had been issued back in 1991. 

The Tax Court first looked at whether the value of this benefit was properly taxable in 1991 and 
determined that it wasn’t.  Under Reg. §1.451-1(a) the value of such is taxed to the employee in 
the year in which it is either actually or constructively received by the taxpayer, regardless of 
when the related services were performed.  The actual benefit was received in 2013 when the 
tuition was waived, so the only issue would be whether the benefit had been constructively 
received in 1991. 

The Tax Court concluded there had been no constructive receipt in 1991: 

Tulane made six annual tuition waivers available to petitioner when he was laid off in 1991, but 
petitioner could not receive a tuition waiver benefit until he or his dependent satisfied Tulane’s 
admission guidelines and enrolled in the university. This is a substantial limitation on his receipt of the 
tuition waiver benefit and precludes him from having constructively received it before it was redeemed 
against tuition actually charged. Thus, the tuition waiver benefit is properly included in gross income for 
2013, the year in which the benefit was actually received, unless excludable from taxable income under 
another provision. 

Next the Court looked to see if the exclusion under IRC §117(d), discussed above, would apply 
to this tuition payment.  The parties agreed that John had not been terminated due to disability, 
so the next question was whether John was either a current employee or had left employment 
due to retirement. 

John argued that since Tulane had issued him a W-2, he was an employee in 2013.  The Tax 
Court did not agree, noting: 

The issuance of a Form W-2 does not create an employment relationship.6  See Weber v. 
Commissioner, 103 T.C. 378, 386-387 (1994), aff’d per curiam, 60 F.3d 1104 (4th Cir. 1995). 
“Whether the employer-employee relationship exists in a particular situation is a factual question. 
Common law rules are applied to determine whether an individual is an employee.” Id. at 386 
(citations omitted) 

Aside from the W-2, the Court found John had presented no evidence was an employee of 
Tulane University in 2013.  Thus, he could not have qualified for an exclusion from income due 
to being an employee of Tulane. 

John also claimed that he should be treated as having separated from service due to retirement.  
He noted that “retired” as found in IRC §132(h)(1) is not defined by the section, so “laid off” 
should be treated as a form of early retirement for these purposes. 

The Tax Court did not agree that the lack of an explicit definition of retirement meant that 
being laid off or simply no longer working for the employer was equivalent to retirement.  
Rather, when a term is not explicitly defined, the Court looks to the common meaning of the 
term.  The Court looked to Black’s Law Dictionary’s definition of “retired” which was 
“[t]ermination of one’s own employment or career, esp. upon reaching a certain age or for 
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health reasons; retirement may be voluntary or involuntary.”  The Court notes that this meaning 
emphasizes factors not involved with simply being laid off from a position.  Giving it the 
meaning that the taxpayer suggests would, effectively, render the term superfluous in the IRC.  
One key tenant of statutory construction is that, if at all possible, a statute should be construed 
in such a way that renders no term superfluous—and one the court applied here. 

As the opinion concludes: 

Petitioner’s assertion that he should be considered retired is not supported by the record: (1) Tulane 
identified “Elimination of Position” as the reason for leaving on his separation notice, even though 
retirement was a preprinted option; (2) petitioner’s severance package included assistance in finding 
further employment, and a letter from the president of the Tulane explained that the terminations were 
a necessary response to “rapidly rising costs”; and (3) petitioner testified that he was laid off because 
Tulane was having “money troubles”. For these reasons we conclude that petitioner’s termination was 
not contingent on age, years of service, or health considerations. Additionally, petitioner continued to 
work for a variety of other employers and himself after he was laid off by Tulane. Thus, petitioner’s 
separation from Tulane does not fit within the ordinary meaning of the term “retirement”. See King, 
576 U.S. at ___, 135 S. Ct. at 2489; Black’s Law Dictionary 1510 (10th ed. 2014). 

Thus, the Court agreed with the IRS that John must pay tax on the value of the tuition waiver 
his daughter received in 2013. 

Section: 164 
Connecticut Enacts Two Separate SALT Workaround Provisions, 
Including Mandatory Passthrough Tax With Offsetting State Tax Credit 

Citation: Connecticut Substitute Bill SB 11, 5/10/18 

The workarounds for the TCJA enacted limits on state and local taxes (SALT) have now 
expanded into another state, with Connecticut adding its workaround to those already passed by 
New York and New Jersey.  Connecticut Substitute Bill SB 11contains two different SALT 
workarounds. 

The first workaround is a property tax credit based one, very similar to the one enacted by New 
Jersey earlier in May.  The bill authorizes municipalities to provide a property tax credit to those 
donating to a “designated community supporting organization.”  The credit could not exceed 
the lesser of: 

• The amount of property tax owed or 
• 85% of the donation to the designated community supporting organization. 

The funds received by the organization will be made available to the municipality as a grant 
equal to the funds received under the program. 

The second program is unlike those passed in New York and New Jersey.  Connecticut will 
impose a 6.99% tax on the separately and non-separately stated items flowing to equity holders 
of the partnership or S corporation.  The state will grant a tax credit to the equity holder equal 
to that holder’s share of the tax. 

As with the other charitable contribution/tax credit structures enacted by New York and New 
Jersey, the argument is that the amount paid into the fund will be deductible as a charitable 

https://www.cga.ct.gov/2018/amd/S/2018SB-00011-R00SA-AMD.htm
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contribution under IRC §170 in full.  Charitable contributions, unlike payments of state and 
local taxes, are only subject to a percentage of adjusted gross income limit that likely would not 
be exceeded by this contribution.  Beginning in 2018, a deduction for state and local taxes under 
§164 is limited to $10,000 unless it is either paid or accrued in carrying on a trade or business or 
an activity described in IRC §212, per IRC §164(b)(6). 

The second workaround is meant to exploit the trade or business and Section 212 activity 
exception for the deduction of taxes.  In this case, the tax will be deducted in computing the 
taxpayer’s share of flow through income, with the credit effectively moving the state tax for the 
equity holders into the passthrough entity. 

New York state took a different “business tax” approach to a SALT workaround.  In that case, 
employers could elect to pay a 5% payroll tax on any wages paid to an employee in excess of 
$40,000 and the employee would then get a state tax credit for that amount.  Obviously, an 
employer is likely to go down that path only if it can reduce the compensation paid to those 
employees to offset the extra cost of the tax. 

As with the other workarounds, key questions are how the IRS will react to these workarounds 
and, ultimately, should the IRS challenge them, as many expect they will, how successful will the 
IRS be in mounting such challenges.   

As well, a related question is what impact, if any, would a successful IRS attack on these SALT 
workaround charity/credit arrangements have on other state charity/credit arrangements that 
existed before TCJA.  About two thirds of states already have some sort of charity/credit 
provision on their books and, until now, the IRS has not asserted that even a state tax credit 
equal to 100% of the contribution amounts to a receipt of property by the donor that must be 
offset against the charitable contribution. 

Section: 170 
IRS Updates Procedure for Obtaining Information on Deductible 
Contribution Status for Organizations 

Citation: Revenue Procedure 2018-32, 5/16/18 

Revenue Procedure 2018-32 has been issued by the IRS to provide consolidated guidance for 
taxpayers to gain assurance that an organization they are making a charitable contribution to 
qualifies to receive tax deductible contributions.  This ruling consolidates and updates prior 
guidance found in several prior procedures. 

The prior procedures that have been modified and superseded are: 

• Rev. Proc. 81-6, 1981-1 C.B. 620;  
• Rev. Proc. 81-7, 1981-1 C.B. 621;  
• Rev. Proc. 89-23, 1989-1 C.B. 844; and  
• Rev. Proc. 2011-25 I.R.B. 887 

As the procedure describes its uses and purpose: 

This revenue procedure sets forth the extent to which grantors and contributors may rely on the listing of 
an organization in Internal Revenue Service (IRS) databases of organizations eligible to receive tax-
deductible contributions under § 170, for purposes of determining whether the grants or contributions to 

https://www.irs.gov/pub/irs-drop/rp-18-32.pdf
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such organizations may be deductible under § 170, and for certain other purposes. This revenue 
procedure also provides safe harbors for determining that a grantor's or contributor's grant or 
contribution will not cause the grantor or contributor to be considered to be responsible for, or aware of, 
an act that results in an organization's loss of public charity classification and for determining that a 
grant or contribution is considered an unusual grant. 

Finally, this revenue procedure incorporates the modifications made in the transition from the use of 
Publication 78 to the use of IRS's database, Tax Exempt Organization Search (Pub. 78 data), 
reflects the changes to regulations eliminating the advance ruling process and changing the computation 
period for determining public support for organizations classified under §§ 170(b)(1)(A)(vi) and 
509(a)(1) or under § 509(a)(2), and provides non-substantive modifications and changes throughout 
for clarity and readability purposes. 

In general, if a taxpayer consults the IRS list of charitable organizations at the time of a 
contribution, the taxpayer’s deduction is preserved even if it is later determined that the 
organization no longer should have its charitable status.  However, if the taxpayer is aware of 
the events that would lead to termination of the status or the taxpayer is a party responsible for 
that loss of status, the taxpayer’s deduction will not be protected. 

Prior to 2011 the IRS published a document (Publication 78) that contained the list of 
organizations eligible to receive deductible contributions.  In 2011 the IRS moved the 
information found in the Publication online, made available through the IRS website. 

Currently that database can be accessed at: 

https://www.irs.gov/charities-non-profits/organizations-eligible-to-receive-tax-
deductible-charitable-contributions  

As the IRS site notes, some organizations not required to apply for exemptions will not be in 
the database but will still be eligible to receive deductible contributions. These “missing” 
organizations include: 

• churches,  
• group ruling subordinates and  
• governmental units 

Other organizations should be available in the database. 

The IRS also maintains information on these organization in the Exempt Organization Business 
Master File.  Information available online to be retrieved from this database is referred to as the 
EO BMF Extract. 

The IRS describes this database as follows: 

The EO BMF Extract is available to the public through the Tax Statistics section of the IRS website. 
The EO BMF Extract contains more information, in a slightly different format, than Tax Exempt 
Organization Search (Pub. 78 data) and includes information on most tax-exempt organizations, 
rather than just the tax-exempt organizations eligible to receive tax-deductible contributions under § 
170 that are included in Tax Exempt Organization Search (Pub. 78 data). Among the data fields 
provided for organizations in the EO BMF Extract are an organization's name and Employer 
Identification Number (EIN), address, subsection code (the paragraph under § 501(c) under which the 
organization is recognized as exempt), ruling date, affiliation code (status as an independent, central, or 

https://www.irs.gov/charities-non-profits/organizations-eligible-to-receive-tax-deductible-charitable-contributions
https://www.irs.gov/charities-non-profits/organizations-eligible-to-receive-tax-deductible-charitable-contributions
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subordinate organization), deductibility code, and foundation code (indicating whether an organization 
is a private foundation, private operating foundation, or public charity and, if applicable, the 
appropriate subparagraph of § 170(b)(1)(A)). For determination letters or rulings issued in 2011 and 
after, the foundation code generally includes an indication whether a § 509(a)(3) supporting 
organization is a Type I, Type II, or Type III functionally or non-functionally integrated supporting 
organization. Each version of the EO BMF Extract contains a posting date. 

Information on using this database and obtaining an extract can be found at: 

https://www.irs.gov/charities-non-profits/exempt-organizations-business-master-file-
extract-eo-bmf  

The ruling outlines the reliance rules related to these databases as follows: 

If an organization listed in or covered by Tax Exempt Organization Search (Pub. 78 data) or the 
EO BMF Extract ceases to qualify as an organization to which contributions are deductible under § 
170 and the IRS revokes a determination letter or ruling concluding that the organization is one to 
which contributions are deductible under § 170, grantors and contributors to that organization may 
generally rely on the determination letter or ruling information provided in Tax Exempt Organization 
Search (Pub. 78 data) or the EO BMF Extract that contributions to the organization are deductible 
under § 170 until the date of a public announcement stating that the organization ceases to qualify as 
an organization contributions to which are deductible under § 170. The public announcement may be 
made via the Internal Revenue Bulletin, on the portion of the IRS website (at www.irs.gov) that relates 
to exempt organizations, or by such other means designated to put the public on notice of the change in 
the organization's status. 

The procedure provides the following exceptions to the general reliance rule: 

The IRS is not precluded from disallowing a deduction for any contribution made after an organization 
ceases to qualify under § 170(c) and prior to the public announcement or posting of the revocation if the 
grantor or contributor: 

(1) Had knowledge of the revocation of the determination letter or ruling prior to the public 
announcement or posting; 

(2) Was aware that such revocation was imminent; or 

(3) Was in part responsible for, or was aware of, the activities or deficiencies on the part of the 
organization that gave rise to the loss of qualification. 

The procedure goes on to provide additional reliance for rules for determining if the entity 
qualifies as a public charity, safe harbor rules that apply when an organization loses its public 
charity status and relying on information obtained from the EO BMF obtained by a third party. 

Section: 6664 
Taxpayer Did Not Act in Good Faith in Relying on Advice of Shelter 
Promoter, and Obtained No Advice from Accounting Firm 

Citation: RB-1 Investment Partners v. Commissioner, TC Memo 2018-64, 5/15/18 

The question of whether a taxpayer had reasonably relied upon the advice of tax professionals 
when taking a tax position was the sole issue before the court in the case of RB-1 Investment 
Partners v. Commissioner, TC Memo 2018-64. 

https://www.irs.gov/charities-non-profits/exempt-organizations-business-master-file-extract-eo-bmf
https://www.irs.gov/charities-non-profits/exempt-organizations-business-master-file-extract-eo-bmf
https://www.ustaxcourt.gov/USTCInOP/OpinionViewer.aspx?ID=11643
https://www.ustaxcourt.gov/USTCInOP/OpinionViewer.aspx?ID=11643
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The taxpayers in the case had gotten into a Son-of-BOSS tax shelter in an attempt to shelter 
from tax the gain from the sale of their very successful concrete business.  While the taxpayers 
initially disputed the IRS’s disallowance of the benefits from the strategy, at this point the 
taxpayers had conceded that issue and now were only disputing the penalties in this case. 

The “reasonable cause and good faith” defense to an understatement penalty is found at IRC 
§6664(c)(1) which provides: 

(c) Reasonable cause exception for underpayments 

(1) In general 

No penalty shall be imposed under section 6662 or 6663 with respect to any portion of an 
underpayment if it is shown that there was a reasonable cause for such portion and that the 
taxpayer acted in good faith with respect to such portion. 

The Tax Court, citing the case of Neonatology Assocs., P.A. v. Commissioner, 115 T.C. 43, 99 (2000), 
aff'd, 299 F.3d 221 (3d Cir. 2002) outlined the following criteria that must be met for a taxpayer 
to be found to qualify for the reasonable cause and good faith defense: 

• First, was the adviser a competent professional who had sufficient expertise to justify 
reliance? 

• Second, did the taxpayer provide necessary and accurate information to the adviser? 

• Third, did the taxpayer actually rely in good faith on the adviser's judgment? 

The first two bullets look at whether the taxpayer acted in a way that would allow for the receipt 
of competent advice, while the last one looks at whether the taxpayer in the end acted in good 
faith and relied upon advice received from the advisor. 

In this case the taxpayer claimed reliance on two different professionals: 

• The law firm which designed the program and issued an opinion letter on the transaction 
and 

• The accounting firm that prepared the taxpayers’ tax returns 

The IRS conceded that the law firm was competent to provide advice on the matter and that the 
taxpayer provided the law firm with all relevant information.  But the IRS argued that the 
taxpayer had not acted in good faith in relying on that advice because the firm was the entity 
promoting the shelter in question.   

Generally, a taxpayer cannot rely on the advice of a promoter of a tax shelter to escape 
penalties, since, as the court notes “reliance on a promoter takes the good faith out of good-
faith reliance.”  That is, since the promoter only gets paid if the transaction moves forward and 
the payment represents the fee for the shelter rather than customized advice, a taxpayer should 
realize he/she cannot treat such advice the same way he/she would for advice that came from a 
party that did not have a stake in whether the transaction was entered into. 
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The taxpayer argued that he could not have known that the law firm was a promoter of this 
shelter, being unaware that the product was being marketed to other individuals.  The Court did 
not agree: 

Eric knew, or should have known, that J&G was selling this tax shelter to numerous parties. He 
learned about the transaction from Smith, who said it was a “big-boy deal with Jenkens & Gilchrist” 
— that it “took a lot of money to get in” and “there were some very positive tax ramifications.” Smith 
introduced Eric to other advisers, but we find that no other advisers were introduced with one specific 
transaction in mind. And Mayer left no doubt in Eric's mind that the transaction wasn't tailor-made 
for him: Mayer told him he'd undertaken the same type of transaction with other clients, and Eric “got 
the impression that it was lots” of clients. Eric even knew that the legal analysis in the J&G opinion 
letter wasn't written just for him. We therefore find that Eric knew the transaction was the same tax 
shelter that J&G offered to numerous parties. 

After Eric agreed to proceed, J&G ran with the rest of the transaction. It completed all the documents 
to form the entities, open the accounts at Deutsche Bank, and transfer the options to RB-1 and RB-1's 
partnership interests to E&D. J&G provided the dubious opinion letter about the deal's tax 
consequences, and it ensured that RB-1's returns were completed and filed consistently with the opinion 
letter. And RB-1 paid J&G a $400,000 fee for its work — a fee that was supported by only a one-
sentence invoice: “Fees for professional services rendered through November 20, 2000.” Before that, 
Eric had never paid a legal fee greater than $100,000, even for the work that Meadows Owens did for 
the CCI sale. The difference is that J&G wasn't paid to provide tax advice for a real transaction; its 
fee was for a packaged tax shelter. We therefore find that J&G was a promoter, and Eric may not rely 
upon J&G's advice in good faith. 

But the taxpayer also claimed to rely upon advice from the accounting firm that prepared the 
tax return for the year in question.  Again, the IRS does not question the competence of the 
accounting firm nor indicate that the taxpayer had not provided the firm with necessary 
information.  Rather, the IRS argued that the firm, per its engagement letter and actions, did not 
provide any advice on this issue and relied solely on the promoter’s opinion. 

The opinion notes the following about the work done by the accounting firm: 

McBryde asked Eric to sign an engagement letter. The engagement letter said that W&T would rely on 
documents prepared by J&G “to give expert guidance on the handling of certain transactions” — they 
would “not render any additional opinion to the results of this position.” To make sure W&T 
prepared the return consistently with J&G's guidance, the engagement letter also authorized W&T “to 
provide draft copies of all the * * * tax returns to Erwin Mayer, Esq., of [J&G] for review and 
approval.” W&T told Eric they wouldn't complete the return without J&G's stamp of approval, and 
Eric admitted at trial that he didn't expect W&T to render an opinion separate from the J&G 
opinion. 

The Tax Court found that the engagement letter and the taxpayer’s admission that he did not 
expect the firm to provide an addition opinion meant there was no accounting firm advice on 
which he could rely.  The Court noted: 

Not only did W&T fail to opine on the items reported on RB-1's return; it told Eric that it wasn't 
going to. The engagement letter that Eric signed said that W&T would rely on J&G's documents “to 
give expert guidance on the handling of certain transactions,” and W&T would “not render any 
additional opinion to the results of this position.” Eric authorized W&T to provide a draft copy of the 
return to Mayer at J&G for review and approval, and he was aware that W&T wouldn't complete 
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the return without J&G's approval. The return was in fact completed only after J&G's attorneys 
approved it, and Eric never expected W&T to provide an opinion separate from J&G's. It is simply 
not enough that W&T completed the return and failed to tell Eric not to file it. See id. And it should 
come as no surprise that we don't think W&T provided any “advice” here: The engagement letter said 
that it wouldn't, and the steps that its accountants took to complete the return were consistent with that 
engagement letter. 

J&G provided the only professional advice in this case. But RB-1 can't meet the reasonable-cause-and-
good-faith defense to penalties by relying on the advice of a promoter. See, e.g., 106 Ltd., 684 F.3d at 
90-91; Neonatology Assocs., 115 T.C. at 98. 
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