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Section: State Tax 
North Dakota to Require Out of State Sellers to Collect Sales Tax 
Beginning October 1, 2018 

Citation: Press Release from North Dakota State Tax Commissioner Ryan 
Rauschenberger, 7/11/18 

North Dakota, the first state to post an announcement that it planned to force out of state 
sellers to collect sales tax on the afternoon of the decision in South Dakota v. Wayfair has now 
officially announced the date for the start of collections.  In a release dated July 11, State Tax 
Commissioner Ryan Rauschenberger indicated that the sellers will be required to collect 
beginning on October 1, 2018. 

The Commissioner pointed out the small seller exception North Dakota has in its law, an 
exception modeled on the South Dakota rule: 

Rauschenberger added that North Dakota’s law also has a small seller exception to relieve collection 
burdens on small businesses. Remote sellers will only be required to collect North Dakota sales tax if 
their taxable sales shipped to North Dakota meet or exceed $100,000 or 200 separate transactions in 
the previous calendar year. 

The memo instructs out of states to register as follows to collect the sales tax: 

• Remote Seller Makes Sales into Multiple States: Register through the Streamlined Sales 
Tax Registration System. North Dakota is one of 24 member states of the Streamlined Sales 
Tax program — a central, electronic registration system for all member states. 

• Remote Seller Makes Sales into North Dakota Only: Register through North Dakota’s 
Taxpayer Access Point (TAP). 

Section: State Tax 
South Carolina Will Follow South Dakota Minimum Sales/Transactions 
Levels to Require Collection of Tax 

Citation: July 9 Letter to the General Assembly, 7/9/18 

South Carolina has joined the growing list of states that have announced they plan to begin 
requiring out of state sellers to collect and remit sales taxes following the Supreme Court’s 
decision in the case of South Dakota v. Wayfair. In a July 9 letter to members of the General 
Assembly, the South Carolina Department of Revenue Director Hartley Powell indicated South 
Carolina was moving forward to force out of state vendors to collect and remit the sales taxes 
imposed by the state. 

The letter noted that while the state has had law on the books that required such collection and 
payment, the state had not moved forward on enforcement of the law: 

S.C. Code § 12-36-70 has long authorized the imposition of sales and use tax on all retailers, 
including remote retailers with no physical presence; however, South Carolina has not enforced this 
statute because of the constitutional nexus restrictions under Quill. Since the United States Supreme 
Court has reversed its longstanding position and eliminated the physical presence requirement, South 
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Carolina may now collect sales and use tax from remote retailers (including online retailers) without 
physical presence. As a result, the General Assembly does not need to enact new legislation to collect 
sales and use tax from remote retailers since S.C, Code § 12-36-70 permits such collections. 

The letter notes that South Carolina will draft rules that will use the South Dakota trigger levels 
for the requirement to collect and remit taxes: 

The Department is currently drafting guidance for remote retailers with no physical presence in South 
Carolina regarding registration, collecting, filing and remitting sales and use tax on a prospective basis. 
This guidance will be finalized in the upcoming weeks, applying the principles in Wayfair's ruling that 
remote retailers who (1) deliver more than $100,000 of goods or services, or (2) engage in 200 or more 
separate transactions for the delivery of goods and services annually have substantial nexus for sales tax 
purposes. 

South Carolina is not currently a member of the Streamlined Sales and Use Tax Agreement1 and 
no mention was made in the letter about providing access to free software to be used in 
complying with this filing requirement.  Those were both provisions of South Dakota’s law that 
Justice Kennedy commented favorably on in the majority opinion in Wayfair. 

Section: State Tax 
Wisconsin Implementing South Dakota Out of State Tax Collection 
Trigger by Administrative Rule 

Citation: Announcement and Statement of Scope SS 079-18, 7/5/18 

Following up on an earlier memorandum and answer from the governor’s office that Wisconsin 
aimed to begin expanded out of state seller sales tax collection October 1, 2018, the Wisconsin 
Department of Revenue has announced in a July 5 release that the minimum sales level at which 
it will force collection will be the same levels as those Justice Kennedy commented favorably on 
in the case of South Dakota v. Wayfair. 

This notice was followed up by a formal Statement of Scope (SS 079-18) which provided official 
notice that that Wisconsin Department of Revenue was drafting rules to implement this 
decision.  This would have the effect of adding the South Dakota trigger amounts to Wisconsin 
law by an administrative rule rather than by an act of the state legislature. 

The original memorandum had not indicated the specific trigger levels at which Wisconsin 
would look to force collection, but that detail is spelled out in the later release. 

Standards for administering sales tax laws for online and other remote sellers will be provided by 
administrative rule. The rule will be consistent with the Court’s decision in Wayfair, which approved a 
small seller exception for sellers who do not have annual sales of products and services into the state of 
(1) more than $100,000, or (2) 200 or more separate transactions 

The notice indicates that more information for online and remote sellers collecting sales tax can 
be found at https://www.revenue.wi.gov/Pages/Businesses/remote-sellers.aspx.  

                                                      

1 http://www.streamlinedsalestax.org/index.php?page=state-info, July 12, 2018 

http://www.currentfederaltaxdevelopments.com/
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https://www.revenue.wi.gov/Pages/Businesses/remote-sellers.aspx
http://www.streamlinedsalestax.org/index.php?page=state-info
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Section: Security 
IRS Updates Data Security Guidance for Tax Professionals 

Citation: News Release IR-2018-147, Tax Security 101 – IRS, Security Summit 
partners launch new awareness campaign; Urge tax professionals to step up 
protections for client data, 7/10/18 

The IRS has again cautioned tax professional to take steps to protect taxpayer date in News 
Release IR-2018-147, Tax Security 101 – IRS, Security Summit partners launch new awareness campaign; 
Urge tax professionals to step up protections for client data.  The release cautions that “[d]ata thefts at tax 
practitioners’ offices continue to rise and result in fraudulent tax returns that can be especially 
difficult for the IRS and states to detect.”  As well, the IRS modifies its guidance to take into 
some of the latest thinking in the technology security world. 

The news release reminds tax preparers that they are treated as financial entities under federal 
law subject to special security requirements: 

The IRS reminds professional tax preparers that the Financial Services Modernization Act of 1999, 
also known as Gramm-Leach-Bliley Act, requires certain financial entities – including professional tax 
return preparers – to create and maintain a security plan for the protection of client data. The Federal 
Trade Commission administers this law and its “Safeguards Rule” regulations. 

The IRS also announced they have revised Publication 4557, Safeguarding Taxpayer Data and 
released a new publication, Publication 5293, Data Security Resource Guide for Tax Professionals 
containing information on resources at irs.gov for tax preparers. 

The news release highlights the following basic security steps found in those publications: 

• Learn to recognize phishing emails, especially those pretending to be from the IRS, a tax 
software provider, cloud storage provider or state tax agencies. Never open a link or any 
attachment from a suspicious email. Remember: The IRS never initiates initial contact with 
a tax professional via email. 

• Create a data security plan using IRS Publication 4557, Safeguarding Taxpayer Data, and 
Small Business Information Security – The Fundamentals, by the National Institute of 
Standards and Technology. 

• Review internal controls for their business:  

o Install anti-malware/anti-virus security software on all devices (laptops, 
desktops, routers, tablets and phones) and keep software set to automatically 
update. 

o Create passwords of at least eight characters; longer is better. Use different 
passwords for each account, use special and alphanumeric characters, use 
phrases, password protect wireless devices and consider a password manager 
program. 

o Encrypt all sensitive files/emails and use strong password protections. 

https://www.irs.gov/newsroom/tax-security-101-irs-security-summit-partners-launch-new-awareness-campaign-urge-tax-professionals-to-step-up-protections-for-client-data
https://www.ftc.gov/tips-advice/business-center/guidance/financial-institutions-customer-information-complying
https://www.irs.gov/pub/irs-pdf/p4557.pdf
https://www.irs.gov/pub/irs-pdf/p5293.pdf
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o Back up sensitive data to a safe and secure external source not connected 
fulltime to a network. 

o Wipe clean or destroy old computer hard drives and printers that contain 
sensitive data. 

o Limit access to taxpayer data to individuals who need to know. 

o Check IRS e-Services account weekly for number of returns filed with EFIN. 

• Report any data theft or data loss to the appropriate IRS Stakeholder Liaison. 

• Stay connected to the IRS through subscriptions to e-News for Tax Professionals, Quick 
Alert and Social Media. 

The release goes on to finger data stolen from tax professionals system in the following scam 
that received widespread press coverage at the beginning of the last tax season: 

The importance of these basic steps was highlighted yet again this year when a sophisticated 
cybercriminal gang breached numerous practitioner offices by gaining remote control access of computers 
and stealing taxpayers’ 2016 tax information. The thieves used that information to file 2017 tax 
returns using all the taxpayer real data, including their bank accounts for direct deposit. 

The thieves then called the taxpayers, trying to trick them into returning the fraudulent refunds. In 
some cases, the thieves had stolen so much information, they could access the clients’ bank accounts 
online and steal the fraudulent refunds. In many cases, the tax professionals never even knew their client 
data was stolen. 

One interesting observation is that Publication 4557 no longer advises that passwords be 
changed regularly, and the same admonishment is missing from the news release.  The advice is 
also not contained in Publication 5293.  The National Institute of Science and Technology had 
removed that advice from its recommended practices, deciding that it often had the effect of 
reducing security by having people create simpler passwords since they had to keep 
remembering new ones and/or cycling through a small set of passwords they would swap 
among different sites. 

This year’s guidance also adds the recommendation that users use a password manager to store 
passwords and protect that with a single strong, unique password.  Many technology 
professionals have suggested that these serve as the only practical way to assure that each logon 
to different sites for individuals are protected by strong and unique passwords.  It simply is not 
realistic to expect individuals to memorize complex, long, and unique passwords for the 
hundreds of sites many of us need access to in order to accomplish our jobs. 

http://www.currentfederaltaxdevelopments.com/
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Section: 67 
Unlike Some Feared, TCJA Did Not Block a Trust's Ability to Deduct 
Expenses Incurred Due to Property Being Held in Trust 

Citation: Notice 2018-61, 7/13/18 

In the Tax Cuts and Jobs Act (TCJA), Congress eliminated the ability of individuals to claim 
miscellaneous itemized deductions beginning with their 2018 income tax returns.  In Notice 
2018-61 the IRS explains how this rule will impact trusts and estates whose returns are 
computed in a manner similar to that of individuals, but with some modifications found at IRC 
§67(e). 

IRC §67(g), added by the Tax Cuts and Jobs Act, provides the following: 

(g) Suspension for taxable years 2018 through 2025 

Notwithstanding subsection (a), no miscellaneous itemized deduction shall be allowed for any taxable 
year beginning after December 31, 2017, and before January 1, 2026. 

A “miscellaneous itemized deduction” is defined at IRC §67(b) as any “itemized deduction” 
other than those listed from §67(b)(1)-(12).  That list includes the deductions found in the other 
sections of Form 1040 Schedule A. 

Under IRC §63(d), an itemized deduction is defined as follows: 

(d) Itemized deductions 

For purposes of this subtitle, the term “itemized deductions” means the deductions allowable under this 
chapter other than— 

(1) the deductions allowable in arriving at adjusted gross income, 

(2) the deduction for personal exemptions provided by section 151, and 

(3) the deduction provided in section 199A. 

Deductions allowed in arriving at adjusted gross income are enumerated at IRC §62 for an 
individual.  That calculation is modified for trusts and estates at IRC §67(e) as follows: 

(e) Determination of adjusted gross income in case of estates and trusts 

For purposes of this section, the adjusted gross income of an estate or trust shall be computed in the 
same manner as in the case of an individual, except that— 

(1) the deductions for costs which are paid or incurred in connection with the administration 
of the estate or trust and which would not have been incurred if the property were not held in 
such trust or estate, and 

(2) the deductions allowable under sections 642(b), 651, and 661, 

shall be treated as allowable in arriving at adjusted gross income. Under regulations, appropriate 
adjustments shall be made in the application of part I of subchapter J of this chapter to take into 
account the provisions of this section. 

https://www.irs.gov/pub/irs-drop/n-18-61.pdf
https://www.irs.gov/pub/irs-drop/n-18-61.pdf
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Reg. §1.67-4 provides details on the determination of expenses that meet the test of IRC 
§67(e)(1) and are not treated as an itemized deduction when incurred by a trust or estate. 

Some commentators had expressed a concern that IRC §67(g) would serve to block all 
deductions for a trust or estate other than those that an individual would be able to deduct in 
computing adjusted gross income or which were listed as not miscellaneous itemized deductions 
in the list found at IRC §67(b).  If that position was taken by the IRS and sustained by the 
Courts, the trust would have lost deductions for items such as trustee’s fees, along with 
accounting and legal fees. 

The good news is that Notice 2018-61 provides that IRC §67(g) does not serve to block 
deductions that are allowed under IRC §67(e)(1) and Reg. §1.674-4.  Those items are not 
miscellaneous itemized deductions to the trust or estate and thus not barred as a deduction. 

The Notice provides: 

For the taxable years during which it is effective, section 67(g) denies a deduction for miscellaneous 
itemized deductions. Section 67(b) defines miscellaneous itemized deductions as itemized deductions 
other than those listed therein. Section 63(d) defines itemized deductions by excluding personal 
exemptions, section 199A deductions, and deductions used to arrive at adjusted gross income. 
Therefore, neither the above-the-line deductions used to arrive at adjusted gross income nor the expenses 
listed in section 67(b)(1) – (12) are miscellaneous itemized deductions. Section 62(a) defines adjusted 
gross income of an individual, and section 67(e) provides that the adjusted gross income of a trust or 
estate is determined in the same way as for an individual, except that expenses described in section 
67(e)(1) and deductions pursuant to sections 642(b), 651, and 661 are allowable as deductions in 
arriving at adjusted gross income. Thus, section 67(e) removes the expenses described in section 67(e)(1) 
from the category of itemized deductions (and thus necessarily also from the subset of miscellaneous 
itemized deductions) and instead treats them as above-the-line deductions allowable in determining 
adjusted gross income under section 62(a). Therefore, the suspension of the deductibility of miscellaneous 
itemized deductions under section 67(a) does not affect the deductibility of payments described in section 
67(e)(1). 

The trust will also be able to claim a deduction for itemized deductions that are not 
miscellaneous itemized deductions.  As the Notice points out: 

For example, section 691(c) deductions (relating to the deduction for estate tax on income in respect of 
the decedent), which are identified in section 67(b)(7), remain unaffected by the enactment of section 
67(g)). 

But, just like individuals, the items treated as miscellaneous itemized deductions by Reg. §1.67-4 
will not be deductible in computing the trust or estate’s taxable income. 

However, an expense that commonly or customarily would be incurred by an individual (including the 
appropriate portion of a bundled fee) is affected by section 67(g) and thus is not deductible to the estate 
or non-grantor trust during the suspension of section 67(a). Nothing in section 67(g) impacts the 
determination of what expenses are described in section 67(e)(1). 

The Notice concludes with a statement regarding the regulations that the Treasury Department 
plans to release in this area: 

The Treasury Department and the IRS intend to issue regulations clarifying that estates and non-
grantor trusts may continue to deduct expenses described in section 67(e)(1) and amounts allowable as 

http://www.currentfederaltaxdevelopments.com/
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deductions under section 642(b), 651 or 661, including the appropriate portion of a bundled fee, in 
determining the estate or non-grantor trust’s adjusted gross income during taxable years, for which the 
application of section 67(a) is suspended pursuant to section 67(g). Additionally, the regulations will 
clarify that deductions enumerated in section 67(b) and (e) continue to remain outside the definition of 
“miscellaneous itemized deductions” and thus are unaffected by section 67(g). 

The Notice does discuss one deduction that goes from a trust or estate to beneficiaries that has 
been left in an odd state of limbo under the new law.  In particular, what happens to the 
beneficiaries’ deduction for excess deductions on termination of a trust or estate under IRC 
§642(h)(2)? 

The Notice points out: 

…§1.642(h)-2(a) provides that if, on the termination of an estate or trust, the estate or trust has for 
its last taxable year deductions (other than the deductions allowed under section 642(b) (relating to 
personal exemption) or section 642(c) (relating to charitable contributions) in excess of gross income, the 
excess is allowed under section 642(h)(2) as a deduction (section 642(h)(2) excess deduction) to the 
beneficiaries. However, the section 642(h)(2) excess deduction is allowed only in computing the taxable 
income of the beneficiaries and must be taken into account in computing the items of tax preference of 
the beneficiaries. Therefore, a section 642(h)(2) excess deduction is not used in computing the 
beneficiaries’ adjusted gross income and is treated as a miscellaneous itemized deduction of the 
beneficiaries. See sections 63(d) and 67(b). 

What makes this quirky is that, under the new law, the §642(h)(2) amount only contains items 
that were deductible to the trust or estate on the final year return—and, thus, do not contain 
miscellaneous itemized deductions.  But since the §642(h)(2) deduction itself is an itemized 
deduction to the individual beneficiary, is this deduction now lost to beneficiaries? 

The Notice discusses this issue as follows: 

The section 642(h)(2) excess deduction may include expenses described in section 67(e). As previously 
discussed, prior to enactment of section 67(g), miscellaneous itemized deductions were allowed subject to 
the restrictions contained in section 67(a). For the years in which section 67(g) is effective, 
miscellaneous itemized deductions are not permitted, and that appears to include the section 
642(h)(2) excess deduction. The Treasury Department and the IRS are studying whether section 
67(e) deductions, as well as other deductions that would not be subject to the limitations imposed by 
sections 67(a) and (g) in the hands of the trust or estate, should continue to be treated as 
miscellaneous itemized deductions when they are included as a section 642(h)(2) excess deduction. 
Taxpayers should note that section 67(e) provides that appropriate adjustments shall be made in 
the application of part I of subchapter J of chapter 1 of the Code to take into account the provisions 
of section 67. 

The Notice asks for comments to be submitted on how deductions described in IRC §67(e) that 
make their way into the §642(h)(2) amount should be dealt with in the post-TCJA era. 
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Section: 164 
IRS, in a Letter to New Jersey's Attorney General, Reiterates Its Position 
on Deducting Prepaid Property Taxes on 2017 Returns 

Citation: IRS Information Letter INFO 2018-009, 6/29/18 

The battle lines are being drawn between the IRS and various states upset about the $10,000 
limit on state and local taxes.  The most recent evidence of this is found in an IRS Information 
Letter to New Jersey’s Attorney General (INFO 2018-009).   

This letter deals with a planning option pushed by some states for their residents at the end of 
2017, allowing for the prepayment of 2018 property taxes before the new $10,000 deduction 
limit came into the law for 2018 returns.  The IRS issued a news release (IR 2017-20) on 
December 27, 2017 that indicated the IRS’s position, limiting any deduction only to taxes 
actually assessed before that date. 

The IRS in this letter was addressing whether it was the agency’s position that New Jersey 
taxpayers in the following situation could claim a deduction on their 2017 income tax returns: 

Specifically, you request clarification on whether cash-basis New Jersey residents who paid 2018 local 
property taxes in 2017 are entitled to a deduction in 2017 for federal income tax purposes. 

The IRS begins their response as follows: 

Prior to passage of the TCJA, the IRS has consistently taken the position during examinations that 
the deduction for state and local real property taxes is allowable as long as the tax is both paid and 
imposed (or assessed) in the tax year. Taxpayers have generally accepted this position. 

In support of this position the IRS cites the 4th Circuit’s affirmation of the Tax Court’s ruling in 
the Estate of Hoffman v. Commissioner, TC Memo 1999-395.  The Fifth Circuit affirmation (albeit in 
a per curium decision) provided: 

Petitioners’ also challenge the Tax Court’s ruling as to the prepayment of real estate taxes for the farm. 
In December 1996, Mrs. Hoffman paid a portion of the 1997 real property taxes. Real property 
taxes are allowed as a deduction “for the taxable year within which paid or accrued.” 26 U.S.C. 
section 164(a). The Tax Court disallowed a deduction for the tax year 1996 because the 1997 
property taxes had not yet been assessed. Taxes which have not been actually assessed have not accrued. 
Lewis v. Commissioner, 47 T.C.M. (CCH) 605, 1983 WL 14730 (1983); Hradesky v. 
Commissioner, 540 F.2d 821 (5th Cir. 1976). Thus, any partial payment in 1996 was not 
deductible in that tax year. Id. 

The case was not a published case because the Circuit was apparently relying on the Fifth 
Circuit’s ruling in the Hradesky case (540 F.2d 821 (5th Cir. 1976)).   

The Hradesky case was somewhat interesting in many respects.  In that particular case the 
taxpayer had paid the taxes to the impound account held by the holder of the mortgage prior to 
year end, designated to pay the next year’s property tax.  The Tax Court denied the deduction 
not because it was paid before the tax was assessed, but simply because it wasn’t paid to the 
taxing authority. 

http://www.currentfederaltaxdevelopments.com/
https://www.irs.gov/pub/irs-wd/18-0009.pdf
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The Fifth Circuit did not want to decide whether a deduction could ever be allowed if amounts 
were paid to the mortgage company but not forwarded to the taxing authority, so it used a 
number of other criteria to deny the deduction.  As the panel held in that case: 

Addressing Taxpayer’s remaining and only serious point of error, this Court does not undertake 
consideration of and does not pass on the question of whether a deduction for real estate taxes under 26 
U.S.C.A. § 164(a) (1) must be allowed a cash basis taxpayer in the year irrevocable mortgage 
payments which include real estate taxes are made to a mortgagee, non-taxing party despite the 
mortgagee’s payment to the appropriate taxing authority in a subsequent tax year.  Instead, the absence 
of any indication in the record by Taxpayer that his prepayment of taxes to the mortgagee represented 
actually assessed rather than estimated taxes, that such taxes were actually due in the tax year in 
question, or that a firm commitment on the part of the mortgagee to pay the taxing unit within 1966 
existed, the Tax Court’s finding under the clearly erroneous rule is adequately supported by the 
evidence. More simply, Taxpayer has failed to meet his burden of incorporating into the record facts 
which demonstrate this finding was without adequate evidentiary support or the result of an incorrect 
perspective of the law. Klamath Medical Service Bureau v. Comm., 9 Cir., 1958, 261 F.2d 842; 
Estate of Spicknall v. Comm., 8 Cir., 1961, 285 F.2d 561; 9 Mertens, Law of Federal Taxation, 
§ 51.23, (1976 ed.); see generally W. F. Chaney v. City of Galveston, 5 Cir., 1966, 368 F.2d 774, 
776; Cedillo v. Standard Oil Co., 5 Cir., 1961, 291 F.2d 246, 248. Consequently, the denial of a 
deduction for Florida property taxes in 1966 is affirmed. 

As the IRS admits in its letter, this matter has not been litigated often in the past (which, given 
the amounts normally involved, would not be terribly surprising), so based on the case law the 
agency does have it believes its position is the proper one.  Even in the Hradesky and Hoffman 
cases, the real estate tax issue was a minor issue in the case, with the majority of each opinion 
devoted to resolving much larger issues that were in dispute.  The real estate matter ended up in 
court most likely only because other, bigger issues were going before the courts anyway. 

The IRS letter concludes: 

The TCJA did not change Section 164 of the Internal Revenue Code relating to property tax 
prepayment. As such, the IRS’s longstanding position remains the same and is reflected in the advisory. 
Thus, if a state or local taxing jurisdiction imposed tax on real property by the end of 2017, the 
amounts paid in 2017 are deductible on a taxpayer’s 2017 tax return. If the tax was not imposed by 
a state or local taxing jurisdiction by the end of 2017, the requirements for the deduction under Section 
164 are not satisfied in that year, and the deduction is therefore not allowable in 2017. 

But a question will remain—is there a justification for claiming the deduction despite the IRS 
position?  The answer, like much in tax, is a definite maybe. 

First, an adviser must make clear to the client that claiming these deductions on the 2017 return 
is contrary to the very clearly stated position of the IRS.  There’s a reasonably possibility, 
assuming the deduction on the 2017 return is substantially greater than in 2016, that the IRS 
could identify the return as containing this position, select it for exam and then attempt to deny 
the deduction.  Absent adequate disclosure (that is, via a Form 8275), the IRS would also be 
very likely to assess penalties, interest and deductions.  As well, as long as the IRS is looking at 
the taxpayers’ returns for this reason, they might decide to look into other items on the return.  
For many taxpayers, the increased examination risk alone would eliminate any desire on their 
part to claim the deduction. 
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Second, the position is going to be contrary to what little authority we have.  In the view of this 
author, the fact that the Tax Court in Estate of Hoffman accepted the view that the tax must be 
assessed, and the Fourth Circuit did not object to that position on appeal, are the most “on 
point” authority we have.  The Hradesky decision, while relied upon by the Tax Court in 
Hoffman, only offered the “assessed” option as one possible reason for disallowance without any 
real analysis of how that was required by the law.  But in Hoffman the lack of assessment was the 
sole reason the deduction was disallowed.  This suggests that the position should be disclosed 
on a Form 8275 attached to the return, something else the taxpayers may not wish to do. 

With those caveats, the opinion has one rather glaring flaw in its analysis.  As the paragraph 
cited above notes above, a deduction for the taxes is allowed in the year the tax is paid or accrued 
under IRC §164(a).  The analysis next concludes that a tax is not accrued unit it is assessed 
(understandable), but ignores the “or paid” language.  

The IRS would likely argue that what that “or” clause means is that a cash basis taxpayer can’t 
take a deduction for taxes until they are both accrued and paid, while an accrual basis taxpayer 
could take a deduction for taxes accrued even though not yet paid.  But that seems to be at odds 
with the fact that “or” in common usage provides for alternative conditions (If “A or B” is true if 
A is true and B is false, A is false and B is true or both A and B are true).   

The IRS reading would have the clause read that taxes are deductible if accrued and, if the 
taxpayer is on the cash basis of accounting, paid by year end.  It seems if Congress really meant 
that, the provision should have stated the taxpayer may deduct certain taxes, but only if such 
taxes are accrued before the end of the tax year when they are otherwise deductible. 

Thus, those arguing for allowing some amount of prepayment would argue that Congress clearly 
intended there be a condition under which taxes not yet accrued could be deducted.  In their 
view, to argue otherwise would render the “or paid” clause meaningless as a secondary 
condition under which the tax could be deducted. 

Will the argument for deduction ultimately prevail?  That is far from clear and certainly would 
require the taxpayer be willing to either litigate the position or hope someone else manages to 
win that case. 

Section: 408A 
IRS Indicates Agency Accepts Back Door Roth IRA Contribution 
Technique 

Citation: Tax Talk Today Webcast, 7/10/18 

Many CPAs are aware of the “backdoor” Roth IRA technique.  But many have also wondered 
about whether the IRS might challenge this technique given that it, first, has gained a name that 
sounds like a “cheat” and, second, it is clearly trying to work around the contribution limits 
Congress has left in the law even after removing the income limits on converting a regular IRA 
to a Roth IRA.  But now we have at least an unofficial blessing of the technique from an IRS 
employee on an IRS sponsored broadcast. 

Tax Analysts reported in the July 11, 2018 edition of Tax Notes Today that Donald Kieffer Jr., tax 
law specialist (employee plans rulings and agreements), IRS Tax-Exempt and Government 
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Entities Division made favorable comments about the technique in a Tax Talk Today webcast 
broadcast on June 10.2 

Per IRC §408A(c)(3), the ability of a taxpayer to make a Roth IRA contribution is limited based 
on adjusted gross income.  For 2018 the taxpayer’s ability to make a Roth IRA contribution 
phases out over the following adjusted gross income phase out ranges: 

• Married filing a joint return: $189,000 - $199,000 

• Single and head of household: $120,000 - $135,000 

• Married filing a separate return: $0 - $10,000.3 

However, under IRC §408A(d)(3) a taxpayer may rollover funds to a Roth IRA from a 
traditional IRA regardless of the taxpayer’s adjusted gross income level.  In that case the 
taxpayer will be treated as taking a taxable distribution from the IRA, with the taxable amount 
determined by reducing the distribution by the basis in the IRA allocated to that distribution. 

The “backdoor” contribution works best when a taxpayer has no traditional IRA accounts prior 
to beginning the process of making the backdoor contribution.  The taxpayer opens a traditional 
IRA and makes a non-deductible contribution to the account.  So long as there is sufficient 
earned income and the taxpayer is not over age 70 ½, a non-deductible contribution is always 
available to the taxpayer regardless of income. 

Later, the taxpayer then rolls the balance of that IRA into a Roth IRA under IRC §408(d)(3).  
Since the taxpayer had no other traditional IRAs, the entire contribution becomes basis in the 
IRA.  The taxpayer would then only pay tax on the earnings from the time the funds entered the 
traditional IRA until the account was rolled into the Roth IRA. 

If the taxpayer already has a traditional IRA the backdoor rollover does not work as well, since 
the basis is spread over the entire balance of the account.  That creates, effectively, the taxpayer 
paying tax twice on virtually all of the rollover in many cases—one for the earned income 
allowing for the contribution and a second time on the rollover.  Thus, the technique is rarely 
used in such cases. 

But let’s go back to when the math does make sense—can we really get around the deduction 
limits of IRC §408A(c)(3) via this trivial workaround for a taxpayer who does not currently have 
a traditional IRA? 

Mr. Kieffer indicated the answer is yes, based on a footnote in the conference report to the Tax 
Cuts and Jobs Act that stated: 

Although an individual with [adjusted gross income] exceeding certain limits is not permitted to make 
a contribution directly to a Roth IRA, the individual can make a contribution to a traditional IRA 
and convert the traditional IRA to a Roth IRA.   

                                                      

2 Stephanie Cummings, “IRS Won’t Target ‘Backdoor’ Roth IRA Contributions”, Tax Notes 
Today, July 11, 2018, 2018 TNT 133-2 

3 IRC §408A(c)(3), Reg. §1.408A-3, Q&A 3(b) and Notice 2017-64 
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The Tax Analysts article quotes Mr. Kieffer on the subject as follows: 

“I think the IRS’s only caution would be whenever we see words like ‘back door’ or ‘workaround’ or 
other step transactions that are putatively enabling a way to get around limits — especially statutory 
contribution limits — you generally find the IRS is not happy and prepared to challenge those,” Kieffer 
said. “But in this one that we’re talking about, it’s allowed under the law.” 

While this is not binding guidance issued by the IRS, it seems unlikely Mr. Kieffer would have 
felt comfortable making such a statement blessing the technique unless, in fact, the IRS has 
determined the agency is not planning to challenge such arrangements. 
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