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1 

Section: 83 

IRS Provides Guidance on Deferral for §83(i) Stock,  Allows Employers 

to Effectively Opt-Out of the Program 

Citation: Notice 2018-97, 12/7/18 

Notice 2018-97 provides guidance to taxpayers about issues related to IRC §81(i), a provision 

added by the Tax Cuts and Jobs Act that allows employees in certain situations to defer 

recognition of income when receiving stock or having an interest in such stock vest. 

The Notice as meant to provide some additional clarity in the application of this provision for 

three areas: 

• The application of the requirement in section 83(i)(2)(C)(i)(II) that grants be made to 

not less than 80% of all employees who provide services to the corporation in the 

United States,  

• The application of federal income tax withholding to the deferred income related to the 

qualified stock, and  

• The ability of an employer to opt out of permitting employees to elect the deferred tax 

treatment even if the requirements under section 83(i) are otherwise met. 

The IRS begins by describing the basic structure of new §83(i): 

Section 83(i) allows certain employees to elect to defer inclusion in income of the amount that would 

otherwise be included under section 83(a) upon the transfer of stock pursuant to the exercise of a stock 

option or the settlement of a restricted stock unit (RSU). Inclusion of that income may be deferred for 

up to 5 years as the result of a section 83(i) election, subject to certain limitations… 

The notice goes on to describe the effect of the making of a §83(i) election by an employee: 

Section 83(i)(1)(A) provides that if qualified stock is transferred to a qualified employee who makes an 

election under section 83(i) with respect to such stock, the amount determined under section 83(a) with 

respect to such stock will be included in income in the taxable year determined under section 

83(i)(1)(B). Accordingly, such income shall be included in the taxable year of the employee which 

includes the earliest of: 

(i) the first date such qualified stock becomes transferable (including, solely for purposes of this 

clause, transferable to the employer); 

(ii) the date the employee first becomes an excluded employee; 

(iii) the first date on which any stock of the issuing corporation becomes readily tradable on an 

established securities market; 

(iv) the date that is 5 years after the first date the rights of the employee in such stock are 

transferable or not subject to a substantial risk of forfeiture, whichever occurs earlier; or 

(v) the date on which the employee revokes the election (at such time and in such manner as 

the Secretary of the Treasury (Secretary) provides).  

https://www.irs.gov/pub/irs-drop/n-18-97.pdf
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Employees who are qualified to make this election are all employees who are not excluded 

employees.  An excluded employee is any individual: 

(i) who is a 1 percent owner at any time during the calendar year or who was a 1 percent owner at any 

time during the 10 preceding calendar years; 

(ii) who is or has been at any prior time (I) the chief executive officer (or an individual acting in such 

capacity) or (II) the chief financial officer (or an individual acting in such capacity); 

(iii) who bears a relationship described in section 318(a)(1)1 to any individual described in subclause 

(I) or (II) of clause (ii); or 

(iv) who is one of the 4 highest compensated officers of the corporation for the taxable year, or was one of 

the 4 highest compensated officers of such corporation for any of the 10 preceding taxable years, 

determined on the basis of the shareholder disclosure rules for compensation under the Securities 

Exchange Act of 1934 (as if such rules applied to such corporation). 

The Notice describes eligible stock for which an election can be made: 

Section 83(i)(2)(A) defines “qualified stock” as any stock in a corporation that is the employer of a 

qualified employee, if such stock is received (i) in connection with the exercise of a stock option or in 

settlement of an RSU, and (ii) such stock option or RSU was granted in connection with the 

performance of services as an employee and during a calendar year that the employer corporation was an 

eligible corporation. Section 83(i)(5) provides that, for purposes of this subsection, all persons treated as 

a single employer under section 414(b) shall be treated as one corporation. Section 83(i)(2)(B) provides 

that qualified stock does not include any stock if the employee may sell the stock to, or otherwise receive 

cash in lieu of stock from, the corporation at the time that the employee’s rights to the stock first become 

transferable or not subject to a substantial risk of forfeiture. 

An eligible corporation is described as follows in the Notice: 

Section 83(i)(2)(C)(i) defines an “eligible corporation” as any corporation that, with respect to any 

calendar year, (i) has none of its (or any predecessor’s) stock readily tradable on an established securities 

market during any preceding calendar year, and (ii) has a written plan under which, in such calendar 

year, not less than 80% of all employees who provide services to the corporation in the United States (or 

any possession of the United States) are granted stock options, or are granted RSUs, with the same 

rights and privileges to receive qualified stock. 

The Notice goes on to note that “employees shall not fail to be treated as having the same rights 

and privileges to receive qualified stock solely because the number of shares available to all 

employees is not equal in amount, so long as the number of shares available to each employee is 

more than a de minimis amount.” 

As well, “rights and privileges with respect to the exercise of an option shall not be treated as 

the same as rights and privileges with respect to the settlement of an RSU.” 

The election in question must be made in conformity with certain requirements: 

…[A]n election with respect to qualified stock shall be made no later than 30 days after the first date 

the rights of the employee in such stock are transferable or are not subject to a substantial risk of 

                                                      

1 The described relationships are a spouse, child, grandchild or parent. 
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forfeiture, whichever occurs earlier, and shall be made in a manner similar to the manner in which an 

election is made under section 83(b).  

An election is prohibited in certain circumstances: 

… no election may be made under section 83(i) if the qualified employee has made an election under 

section 83(b) with respect to such qualified stock, or if any stock of the corporation which issued the 

qualified stock is readily tradable on an established securities market at any time before the election is 

made. In addition, no election may be made under section 83(i) with respect to any qualified stock if the 

corporation that issued the stock purchased any of its outstanding stock in the calendar year preceding 

the calendar year which includes the first date the rights of the employee are transferable or are not 

subject to a substantial risk of forfeiture, unless (i) not less than 25% of the total dollar amount of the 

stock so purchased is deferral stock, and (ii) the determination of which individuals from whom deferral 

stock is purchased is made on a reasonable basis.  

Notification must be provided to the employee by a corporation that transfers qualified stock to 

an employee at the time the value would be includable in income (or a reasonable time before).  

The employer must also certify that the stock is qualified stock and that the employee may be 

able to defer recognition of the stock under IRC §83(i). 

An employer must provide notice to an employee making an election under IRC §83(i) of the 

following items: 

(i) the amount of income recognized at the end of the deferral period will be based on the value of the 

stock at the time at which the rights of the employee first become transferable or not subject to a risk of 

forfeiture, notwithstanding whether the value of the stock has declined during the deferral period; 

(ii) the amount of such income recognized at the end of the deferral period will be subject to withholding 

under section 3401(i) at the rate determined under section 3402(t); and 

(iii) the responsibilities of the employee, as determined by the Secretary under section 83(i)(3)(A)(ii), 

with respect to such withholding. 

There is a $100 penalty for the failure to provide each required notice unless the taxpayer can 

show the failure was due to reasonable cause.2 

The Notice first addresses the 80% requirement.  That requirement is described as follows: 

…[S]ection 83(i)(2)(C) defines an “eligible corporation,” in relevant part, as, with respect to any 

calendar year, any corporation that has a written plan under which, in such calendar year, not less than 

80% of all employees who provide services to the corporation in the United States (or any possession of 

the United States) are granted stock options, or are granted RSUs, with the same rights and privileges 

to receive qualified stock. 

The IRS noted that it had received inquiries regarding whether the 80% requirement for a 

calendar year is applied on a cumulative basis that takes into account prior calendar years.  In 

response the Notice indicates: 

The determination of whether a corporation qualifies as an eligible corporation is made “with respect to 

any calendar year.” Furthermore, to meet the 80% requirement, the corporation must have granted “in 

                                                      

2 IRC §6652 
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such calendar year” stock options to 80% of its employees or RSUs to 80% of its employees. Therefore, 

the determination that the corporation is an eligible corporation must be made on a calendar year basis, 

and whether the corporation has satisfied the 80% requirement is based solely on the stock options or 

the RSUs granted in that calendar year to employees who provide services to the corporation in the 

United States (or any possession of the United States). In calculating whether the 80% requirement is 

satisfied, the corporation must take into account the total number of individuals employed at any time 

during the year in question as well as the total number of employees receiving grants during the year (in 

each case, without regard to excluded employees or part-time employees described in section 

4980E(d)(4)), regardless of whether the employees were employed by the corporation at the beginning of 

the calendar year or the end of the calendar year. 

The Notice goes on to discuss employment and withholding taxes when a §83(i) election is 

made.  The Notice first notes that TCJA made no changes to FICA or FUTA withholding with 

respect to such stock. 

However, TCJA did modify the income tax withholding provisions applicable to such stock, 

seeking to conform income tax withholding to the income taxation of such deferral stock.  The 

Notice provides: 

…[Q]ualified stock (as defined in section 83(i)) with respect to which an election is made under section 

83(i) is treated as wages (1) received on the earliest date described in section 83(i)(1)(B), and (2) in an 

amount equal to the amount included in income under section 83 for the taxable year which includes 

such date. Thus, under section 3401(i), the amount of the deferral stock included in gross income is 

treated as wages subject to federal income tax withholding on the earliest date described in section 

83(i)(1)(B), which sets forth the end date of the applicable deferral period. 

The Notice goes on to describe the mechanical issues related to withholding, specifically 

invoking Announcement 85-113’s provisions on issues related to withholding from non-cash 

fringe benefits. 

The Notice provides for the required of an escrow arrangement to hold such stock to ensure 

that the withholding requirements are met.  Such an escrow arrangement must provide for the 

following terms: 

(i) The deferral stock must be deposited into escrow before the end of the calendar year during which the 

section 83(i) election is made and must remain in escrow until removed in accordance with clause (ii) or 

the corporation has otherwise recovered from the employee an amount equal to the corresponding income 

tax withholding obligation under section 3401(i) for the taxable year determined in accordance with 

section 83(i)(1)(B).  

(ii) At any time between the date of income inclusion under section 83(i)(1)(B) and March 31 of the 

following calendar year, the corporation may remove from escrow and retain the number of shares of 

deferral stock with a fair market value equal to the income tax withholding obligation that has not been 

recovered from the employee by other means. The fair market value of the shares must be determined 

pursuant to the rules in § 1.409A-1(b)(5)(iv). The fair market value used for purposes of this 

calculation is the fair market value of the shares at the time the corporation retains shares held in 

escrow to satisfy the income tax withholding obligation.  

(iii) Any remaining shares held in escrow after the corporation’s income tax withholding obligation has 

been met, whether by retention of shares in accordance with clause (ii) or otherwise, must be delivered to 

the employee as soon as reasonably practicable thereafter. 

http://www.currentfederaltaxdevelopments.com/
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The Notice observes that: 

If the corporation and the employee do not agree to deposit the deferral stock into an escrow arrangement 

consistent with the terms outlined above, the employee is not a “qualified employee” within the meaning 

of section 83(i)(3). The Treasury Department and the IRS are aware that this has the effect of 

allowing a corporation to preclude its employees from making section 83(i) elections by declining to 

establish an escrow arrangement consistent with the terms outlined above. 

The IRS goes on to point out that because the stock cannot qualify for the election unless the 

employer agrees to establish the escrow arrangement, an employer that does not wish to 

establish such a program will not accidentally create such a program.   

Section: 274 

Taxpayer Still Must Provide Some Evidence Related to Business Use of 

Cell Phone 

Citation: Archuleta v. Commissioner, TC Summary Opinion 2018-55, 12/3/18 

Beginning in 2010 cellular telephones were no longer considered “listed property” subject to the 

strict substantiation rules of IRC §274(d).  But, as was noted, in the case of Archuleta v. 

Commissioner, TC Summary Opinion 2018-55, that doesn’t mean that a taxpayer should not have 

documentation of the expense and what portion related to business use. 

Before cell phones were removed from listed property, IRC §274(d) provided a taxpayer would 

be denied a deduction for any cell phone expense: 

...unless the taxpayer substantiates by adequate records or by sufficient evidence corroborating the 

taxpayer's own statement (A) the amount of such expense or other item, (B) the time and place of the 

travel, entertainment, amusement, recreation, or use of the facility or property, or the date and 

description of the gift, (C) the business purpose of the expense or other item, and (D) the business 

relationship to the taxpayer of persons entertained, using the facility or property, or receiving the gift. 

After 2009 that rule no longer applied to cell phones--but that doesn’t mean that taxpayers can 

simply claim the entirety of a cell phone bill. 

In the case in question the taxpayer was attempting to claim an AT&T cell phone bill as 

employee business expense.  But the Court found it had not reasonable method to separate the 

personal from the business use of the amounts paid to the carrier. 

As the Court explained: 

The cell phone plan consisted of three phone lines, including a line for each of petitioner, Mrs. 

Archuleta, and their son. Petitioners failed to provide cell phone records evidencing payment. Moreover, 

petitioners have not provided any evidence that would allow us to distinguish between charges for 

business and personal use; thus, the Court is unable to estimate a deductible amount. See Cohan v. 

Commissioner, 39 F.2d 540, 543-544 (2d Cir. 1930); see also Vanicek v. Commissioner, 85 T.C. 

731, 742-743 (1985).4 Accordingly, petitioners are not entitled to a deduction for cell phone expenses, 

and respondent's disallowance of that deduction is also sustained. 

So while a Cohen defense of the deduction is no longer barred, as the opinion noted, there has to 

exist a reasonable basis to estimate an expense before the Cohen decision can be used to assist a 

taxpayer who does not have the best of (or any) records. 

http://www.currentfederaltaxdevelopments.com/
https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11835
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Section: 446 

IRS Fails to Show Taxpayer's Action Was a Change of Accounting 

Method 

Citation: Thrasys, Inc. v. Commissioner, TC Memo 2018-199, 12/4/18 

In the case of Thrasys, Inc. v. Commissioner, TC Memo 2018-199, the Tax Court found that the 

IRS was not entitled to summary judgment on the agency’s argument that the taxpayer had 

engaged in a prohibited change of accounting method. 

A taxpayer is prohibited from changing an accounting method without IRS permission.  As the 

Tax Court explained: 

A taxpayer generally “may adopt any permissible method of accounting” when filing his first return. Id. 

para. (e)(1); see Pac. Nat'l Co. v. Welch, 304 U.S. 191, 194 (1938). But a taxpayer who “changes 

the method of accounting on the basis of which he regularly computes his income in keeping his books 

shall, before computing his taxable income under the new method, secure the consent of the Secretary.” 

Sec. 446(e); see Silver Queen Motel v. Commissioner, 55 T.C. 1101, 1105 (1971) (“[T]he notion of 

changes in accounting method necessarily implies that a new accounting method is being substituted for a 

previously regularly used accounting method.”). 

Accounting methods generally affect the timing, but not the ultimate amount, of an item of 

income or deduction.  An accounting method adopted by the taxpayer, for which permission 

must be granted by the IRS to change, includes a method that clearly is prohibited by the IRC.  

But merely making an error on the first return is different from adopting an accounting method.  

To distinguish the two, the key factor is that a method is consistently applied. 

As the Tax Court explains: 

“A change in method of accounting does not include correction of mathematical or posting errors, or 

errors in the computation of tax liability.” Sec. 1.446-1(e)(2)(ii)(b), Income Tax Regs. “The line 

between a change in accounting method and mere error (or its correction) is a fine one.” Hawse v. 

Commissioner, T.C. Memo. 2015-99, 109 T.C.M. (CCH) 1511, 1518. In discerning that line 

courts have “emphasized the primacy of consistency and timing in establishing a method of accounting.” 

Huffman, 126 T.C. at 350 n.16 (citing Diebold, Inc. v. United States, 16 Cl. Ct. 193, 204 n.9 

(1989), aff'd, 891 F.2d 1579 (Fed. Cir. 1989)); see Firetag v. Commissioner, T.C. Memo. 1999-

355, 78 T.C.M. (CCH) 645, 651 (finding a change of accounting method where the “case involve[d] 

the systematic, consistent treatment of a significant item”), aff'd, 232 F.3d 887 (4th Cir. 2000). “A 

change in the method of accounting also does not include a change in treatment resulting from a change 

in underlying facts.” Sec. 1.446-1(e)(2)(ii)(b), Income Tax Regs. 

The question involved the treatment of payments the taxpayer had received on a contract of $15 

million dollars and whether they could be treated as “advance payments” under the terms of 

then effective Revenue Procedure 2004-34’s deferral method, or if the IRS had to recognize 

these funds as income in the year of receipt.  The Tax Court describes the method as follows: 

That revenue procedure allows taxpayers to choose from two permissible methods of accounting for 

deferred (i.e., unearned) revenues arising from (among other things) “the sale, lease, or license of 

computer software.” Rev. Proc. 2004-34, sec. 4.01(3)(e), 2004-1 C.B. at 992. A taxpayer may elect 

the full inclusion method, which requires that advance payments be fully included in gross income in the 

year of receipt. Id. sec. 5.01, 2004-1 C.B. at 992. Alternatively, the taxpayer may elect the (usually 

http://www.currentfederaltaxdevelopments.com/
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more desirable) deferral method, which generally allows recognition of advance payments to be deferred 

for one year for Federal income tax purposes unless those payments, appropriately accounted for, are 

currently “recognized in revenues in * * * [the taxpayer's] applicable financial statement.” Id. sec. 

5.02(3)(a)(i), 2004-1 C.B. at 993. 

The taxpayer in this case claimed it had previously used the deferral method and the Tax Court 

agreed the history of both the financial statements and tax returns support this finding: 

Entries appearing on petitioner's 2005-2008 tax returns and financial statements provide evidence to 

support Mr. Balakrishnan's averment that Thrasys elected the deferral method in 2005 or previously. 

With the exception of the $15 million payment received in 2008, Thrasys appears to have treated all 

advance payments on its financial statements as “deferred revenues” or “unearned revenues.”6 As the 

deferral method directs, petitioner generally appears to have deferred recognition of these unearned 

revenues, for Federal income tax purposes, until the year following the year of receipt. 

But the taxpayer didn’t initially treat the $15 million as an advance payment, rather excluding it 

from income as a deposit: 

Petitioner agrees that its accounting deviated from the deferral method on at least one occasion. The 

deferral method prohibits the deferral of revenues beyond the next full taxable year after the year of 

receipt. Id. sec. 5.02(1)(a)(ii), (2), 2004-1 C.B. at 992-993. In 2007 Thrasys neglected to include in 

gross income the $958,000 of advance payments it had received during 2006, and it thus deferred that 

$958,000 for two years rather than one. Mr. Balakrishnan described this mistake as a one-time error. 

If so, the erroneous treatment would appear to lack the consistency necessary to constitute a method of 

accounting. See sec. 446(e); Huffman, 126 T.C. at 354 (“[A] short-lived deviation from an already 

established method of accounting need not be viewed as establishing a new method of accounting.”); 

Silver Queen Motel, 55 T.C. at 1105. 

The company did this because its financial statement auditor found that the situation was 

different, and thus required treating it not as advance payment but rather a potentially 

refundable deposit: 

Thrasys treated the $15 million payment differently from the customer payments it had received during 

2005-2007, and it did so in accordance with adjustments that an independent auditor had made to its 

2008 financial statement. Because Thrasys at yearend 2008 was in technical breach of its software 

development contract(s) with Siemens, the auditor believed that the $15 million payment might have to 

be refunded and thus should be reflected on Thrasys' financial statement as a customer “deposit” offset 

with a “deposit obligation.” 

In the following year (2009), when the technical breach was corrected, the amount was reflected 

in the financial statements as deferred revenue.  In accordance with Revenue Procedure 2004-34 

which the company now believed first applied, the amount was not reported as income in that 

year either.  The amount was not reported in income until the taxpayer’s 2010 income tax 

return. 

On exam the taxpayer conceded that the “deposit” treatment was inappropriate for tax 

purposes.  The IRS argued that the taxpayer had adopted an improper deposit method of 

accounting in 2008, effectively “undoing” the deferral method for advance payments.  The IRS 

argued that since the taxpayer was now using a new method, the IRS was now free to place the 

taxpayer onto an acceptable method of the agency’s choice which would be to report such 

http://www.currentfederaltaxdevelopments.com/
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advance payments as income when received (the second method allowed by Revenue Procedure 

2004-34). 

The Tax Court, noting the IRS was moving for summary judgment at this point, found that 

there were material issues of fact remaining to be decided.  That is, merely having reported as 

the company admitted did for this transaction did not necessarily mean that a change of 

accounting had occurred.   

As the Tax Court noted: 

First, as far as the record reveals, Thrasys treated only one customer payment — the $15 million 

payment it received from Siemens in 2008 — as a “deposit” for book or Federal income tax purposes. 

That treatment appeared on only one tax return, namely, petitioner's Form 1120 for 2008. (On its 

Form 1120S for 2009 Thrasys shifted the $15 million from the “deposit” category into the “deferred 

revenue” category.) A question of material fact exists as to whether petitioner's “deposit” treatment 

displayed the consistency required to constitute a method of accounting on the basis of which Thrasys 

“regularly compute[d]” its income. See sec. 446(a), (e). 

Without consistency, this would look more like an “error” that would allow the company to 

correct the error and report the income in 2009 rather than 2010 as the IRS wanted. 

Also, the Court noted that this transaction may be different enough from earlier transactions 

that the treatment of this transaction would not be a change of method.  The Court continues: 

Second, a change in method of accounting does not include “a change in treatment resulting from a 

change in underlying facts.” Sec. 1.446-1(e)(2)(ii)(b), Income Tax Regs. Thrasys treated the $15 

million payment differently from the customer payments it had received during 2005-2007, and it did 

so in accordance with adjustments that an independent auditor had made to its 2008 financial 

statement. Because Thrasys at yearend 2008 was in technical breach of its software development 

contract(s) with Siemens, the auditor believed that the $15 million payment might have to be refunded 

and thus should be reflected on Thrasys' financial statement as a customer “deposit” offset with a 

“deposit obligation.” 

As the Court concludes: 

Thrasys now seems to agree that this treatment was mistaken (for Federal income tax purposes 

anyway) and that the $15 million payment should have been treated as an advance payment in 2008 

under the principles of Rev. Proc. 2004-34, supra. But Thrasys and its auditor may reasonably have 

believed that treating the $15 million payment as a deposit was a required “change in treatment 

resulting from a change in underlying facts.” Sec. 1.446-1(e)(2)(ii)(b), Income Tax Regs.; cf. 

Commissioner v. Indianapolis Power & Light Co., 493 U.S. 203, 210 (1990) (describing “[t]he 

key” to distinguishing an advance payment from a deposit as “whether the taxpayer has some guarantee 

that he will be allowed to keep the money”). 

 

In sum, viewing all facts and inferences from the facts in the light most favorable to petitioner as the 

nonmoving party, we find that there exist genuine disputes of material fact as to whether Thrasys in 

2008 adopted the “deposit” method as a method of accounting for customer payments. We will 

accordingly deny respondent's motion for summary judgment. 

http://www.currentfederaltaxdevelopments.com/
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Section: 451 

IRS Releases Automatic Change Revenue Procedure for TCJA Revenue 

Conformity 

Citation: Revenue Procedure 2018-60, 11/30/18 

The IRS has addressed how taxpayers will gain permission to change their methods of 

accounting to comply with changes made by Congress in the Tax Cuts and Jobs Act to IRC 

§451 (found at IRC §451(b)) that require a taxpayer with an “applicable financial statement” 

(AFS) who is recognizing revenue for tax purposes under the accrual basis using the all events 

test to treat the test as satisfied no later than when revenue is recognized in the AFS.  The 

guidance is found in Revenue Procedure 2018-60. 

The procedure adds a new automatic accounting method change procedure to Section 16 of 

Revenue Procedure 2018-31.  The Revenue Procedure provides the change applies to a taxpayer 

that: 

(a) wants to change to a method of accounting that treats an item of gross income, or portion thereof, as 

meeting the all events test no later than when such item, or portion thereof, is taken into account as 

revenue in its AFS under § 451(b)(1)(A), and/or 

(b) is not adopting the New Standards (as defined in section 16.11(1) of this revenue procedure) for the 

year of change, and wants to allocate the transaction price to performance obligations under § 

451(b)(4). 

The “New Standards” referred to in (b) generally refer to ASC 606 as adopted by FASB.  The 

description referred to was found in Revenue Procedure 2018-29, Section 3.01 and provides: 

On May 28, 2014, the Financial Accounting Standards Board (FASB) and the International 

Accounting Standards Board (IASB) jointly announced new financial accounting standards for revenue 

recognition entitled “Revenue from Contracts with Customers (Topic 606)” (New Standards). See 

FASB Update No. 2014-09, and IASB International Financial Reporting Standard (IFRS) 15. 

Under the New Standards, a taxpayer generally recognizes revenue for financial accounting purposes 

when the taxpayer satisfies a performance obligation by transferring a promised good or service to a 

customer, as described in the New Standards. 

The §451(b) automatic change of Revenue Procedure 2018-60 does not apply to: 

(a) wants to make a change for federal income tax purposes to a method that adopts the New 

Standards, as provided in section 16.11 of this revenue procedure. See, however, section 16.11 of this 

revenue procedure for a change to adopt the New (Standards) 

(b) wants to make a change in method of accounting to a method described in §451(b)(2); or 

(c) does not have an AFS, as defined in § 451(b)(1)(A)(i) or (ii). 

The limitation in (a) has confused some readers.  However, it is merely holding that if a taxpayer 

wants to fully adopt the “New Standards” (ASC 606) for recognizing revenue, that change must 

be made via the methods provided in the previously released Revenue Procedure 2018-29. 

http://www.currentfederaltaxdevelopments.com/
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Example 

Crisis Systems, Inc. has previously reported revenue at the same time for both financial accounting and tax 

purposes.  Crisis Systems, Inc. has determined that the adoption of ASC 606 will significantly change the timing 

of revenue recognition for GAAP purposes, accelerating recognition in some cases but slowing recognition in 

others.  The company does not want to be keeping track of different revenue recognition dates and has concluded 

that the revenue recognition changes imposed by ASC 606 would be allowable recognition rules for tax purposes. 

Crisis Systems cannot use Revenue Procedure 2018-60’s procedures to obtain automatic consent of the 

Commissioner to adopt this change since it is looking to do more than simply conform to ASC 606 when revenue 

would be recognized earlier than under the prior GAAP rules.  Rather, Crisis Systems looks to the automatic 

methods found in Revenue Procedure 2018-29 in order to obtain automatic permission to make its requested 

change.   

Since Crisis will be recognizing revenue at the same time in its AFS and on its tax return, the change provided 

for in Revenue Procedure 2018-60 is not applicable. 

****** 

The procedure also does not apply if the taxpayer wishes to adopt the method of reporting 

advanced payments found in IRC §451(b)(2).  Nor does it apply if a taxpayer does not have an 

AFS. 

Revenue Procedure 2018-60 allows some taxpayers making the conformity change under the 

procedure to elect not to file a Form 3115.  Taxpayers that can make the adjustment without 

filing a Form 3115 are: 

(A) the taxpayer, other than a tax shelter (as defined in § 448(d)(3)), meets the § 448(c) gross 

receipts test (a “small business taxpayer”). The taxpayer meets the §448(c) gross receipts test if the 

taxpayer has average annual gross receipts for the three prior taxable years of $25,000,000 or less; or  

(B) the taxpayer is making one or more changes to comply with §451(b)(1)(A) and/or § 451(b)(4), 

and the § 481(a) adjustment required by each of the changes is zero. A taxpayer making more than 

one change in method of accounting under section 16.12(2) of this revenue procedure is not permitted to 

net the § 481(a) adjustments to determine if the taxpayer meets the requirements to use the streamlined 

method change procedures. 

However, a taxpayer that also wishes to concurrently change to conforming to ASC 606 fully 

for some or all revenue items will be required to use Form 3115 to request both changes. 

If a taxpayer decides to take the IRS up on not having to file the Form 3115, there will not be 

audit protection for prior years. 

A taxpayer required to file, or who decides to file, a Form 3115 for the 451(b) conformity 

change fills in the following portions of the Form 3115: 

(i) The identification section of page 1 (above Part I); 

(ii) The signature section at the bottom of page 1; 

(iii) Part I; 

(iv) Part II, all lines except lines 13,16c, and 19; and 

http://www.currentfederaltaxdevelopments.com/
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(v) Part IV, all lines. For a taxpayer making a change under this section 16.12, the statement 

required for Line 26 of Form 3115 should list the § 481(a) adjustment(s), and a description of where 

the § 481(a) adjustment is reflected on the federal income tax return (line number or schedule). 

The requirement to file a duplicate copy of Form 3115 is also waived for this change. 

A taxpayer making concurrent changes in the method of accounting under this change can file a 

single Form 3115, but must attach a separate computation for each §481(a) adjustment. 

Section: 6673 

Taxpayer Warned About Filing Tax Court Petitions Primarily for Delay 

Citation: The Community Law Firm Inc. v. Commissioner, TC Memo 2018-198, 

12/3/18 

While taxpayers have a right to take disputes to the U.S. Tax Court and payment of the amount 

due is delayed until the proceeding is complete, under IRC §6673 the Court is authorized to 

impose up to a $25,000 penalty if it appears the Court was being used primarily to delay 

payment.  In the case of The Community Law Firm Inc. v. Commissioner, TC Memo 2018-198 the 

taxpayer was warned that their history suggested they were filing in the Tax Court principally to 

delay action and that continuing this practice could lead to the imposition of the penalty. 

IRC §6673(a) provides: 

(a) Tax court proceedings 

(1) Procedures instituted primarily for delay, etc. 

Whenever it appears to the Tax Court that-- 

(A) proceedings before it have been instituted or maintained by the taxpayer 

primarily for delay, 

(B) the taxpayer's position in such proceeding is frivolous or groundless, or 

(C) the taxpayer unreasonably failed to pursue available administrative remedies, 

the Tax Court, in its decision, may require the taxpayer to pay to the United States a 

penalty not in excess of $25,000. 

In this case, the issue involved a collection due process action.  The taxpayer had unpaid payroll 

taxes of $2,000 that the IRS had served a levy notice on the taxpayer with regard to.  The 

taxpayer filed for a collection due process hearing in response.  The taxpayer did not dispute the 

liability but claimed there were collection alternative available and indicated it wanted the agency 

to consider an installment agreement or offer in compromise.  Specifically, the taxpayer 

requested the IRS reinstated a prior installment agreement upon which the taxpayer had 

previousley defaulted. 

A settlement officer (SO) was assigned to the case.  The SO investigated the taxpayer’s account 

and discovered the taxpayer had failed to file its payroll tax returns for the five quarters after the 

period at issue in the CDP hearing.  The SO scheduled a CDP hearing at this point. 

The Court noted the taxpayer’s actions in response to this opportunity to seek relief: 

http://www.currentfederaltaxdevelopments.com/
https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11834
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The SO scheduled a telephone CDP hearing for July 6, 2017. The SO informed petitioner that, in 

order for her to consider a collection alternative, petitioner must provide: (1) a completed Form 433-B, 

Collection Information Statement for Businesses, (2) signed copies of delinquent Forms 941 for all 

quarters from March 31, 2015, to March 31, 2016, and (3) Form 656, Offer in Compromise. 

Petitioner submitted none of these documents and did not otherwise communicate with the SO before the 

hearing. 

Petitioner's representative failed to call in for the CDP hearing on July 6, 2017. 

The SO continued to attempt to give the taxpayer a chance to resolve the issue: 

That same day the SO sent petitioner a second letter requesting the financial information she had 

requested previously. The SO extended to July 20 the deadline for submitting that information. 

The taxpayer did respond this time, but simply repeated the outcome desired: 

On July 18, 2018, petitioner sent the SO a fax requesting that the IRS reinstate the installment 

agreement on which petitioner had defaulted. But it provided no financial information to support that 

request and no evidence that it had filed the delinquent employment tax returns. The SO concluded that 

she could not consider reinstating the prior installment agreement because petitioner was not in 

compliance with its ongoing tax obligations and because it had not provided the necessary financial 

information. The SO accordingly closed the case and on August 4, 2017, issued petitioner a notice of 

determination sustaining the proposed levy.  

Now that administrative remedies had been exhausted, the taxpayer took up the matter with the 

Tax Court. 

The Tax Court noted that installment agreements are made at the discretion of the IRS and that, 

since the underlying liability wasn’t in dispute, the Court could only review the SO’s decision for 

an abuse of discretion.   The Court noted that, despite being clearly asked for financial data and 

even being given an extension of time to provide it, the taxpayer had never done anything but 

continue to state the relief it wanted: 

Although petitioner indicated a desire for an installment agreement, it did not provide the SO with any 

financial or other information that would justify granting its request. Petitioner failed to participate in 

the CDP hearing and failed to participate meaningfully in the overall administrative process. The SO 

gave petitioner ample time to submit the required documentation and did not abuse her discretion by 

closing this case when she did. We have consistently held that it is not an abuse of discretion for an 

Appeals officer to reject collection alternatives and sustain collection action where the taxpayer has 

failed, after being given sufficient opportunities, to supply the required forms and information. See 

Huntress v. Commissioner, T.C. Memo. 2009-161, 98 T.C.M. (CCH) 8, 10-11; Prater v. 

Commissioner, T.C. Memo. 2007-241, 94 T.C.M. (CCH) 209, 210; Roman v. Commissioner, 

T.C. Memo. 2004-20, 87 T.C.M. (CCH) 835, 838. 

As well, the taxpayer’s failure to be current on liabilities for quarters after the ones involved in 

this dispute also provided a reasonable ground for the IRS to reject the request to reinstate the 

prior installment agreement. 

In any event IRS records show that petitioner was not current in its tax filing obligations for at least 

five calendar quarters subsequent to the quarters at issue when the SO made her determination. The 

SO could properly have rejected a collection alternative on this ground alone. See Cox v. Commissioner, 
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126 T.C. 237, 257-258 (2006), rev'd on other grounds, 514 F.3d 1119 (10th Cir. 2008); Hull v. 

Commissioner, T.C. Memo. 2015-86, 109 T.C.M. (CCH) 1438, 1441. 

The Court held, not surprisingly, that there was no abuse of discretion on the part of the SO 

and upheld her decision to deny relief. 

The fact that this Court action would fail should have been clear to the taxpayers, who were 

attorneys.  As the opinion notes: 

Petitioner is a law firm. We presume that its principals are conscious of their Federal tax obligations 

and their responsibility to participate meaningfully in administrative proceedings they have commenced.  

As well, this wasn’t the first time the taxpayer had been in Court with similar conduct and 

results: 

Petitioner was before this Court in a previous CDP case, Community Law Firm, Inc. v. 

Commissioner, T.C. Dkt. No. 11498-14SL (Feb. 11, 2015) (bench opinion). In that case, as in 

this case, we sustained the SO's determination because petitioner had “failed to provide any financial 

information in support of a collection alternative and otherwise failed to engage in the administrative 

review process.” Ibid. 

The Court therefore concluded: 

Petitioner's track record in this Court suggests that it may be invoking the CDP process “primarily for 

delay,” see sec. 6673(a), wasting the resources both of the Government and this Court. Petitioner is 

warned that it may face penalties if it continues to do this. 
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