
 

Current Federal Tax 
Developments 
Week of September 3, 2019 
 
 
 
 
 
 
 
 
Edward K. Zollars, CPA 
(Licensed in Arizona) 
 

  



 

http://www.currentfederaltaxdevelopments.com  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CURRENT FEDERAL TAX DEVELOPMENTS  
WEEK OF SEPTEMBER 3, 2019 
© 2019 Kaplan, Inc. 
Published in 2019 by Kaplan Financial Education. 
 
 
 
Printed in the United States of America. 
 
 
 
All rights reserved. The text of this publication, or any part thereof, may not be translated, 
reprinted or reproduced in any manner whatsoever, including photocopying and recording, 
or in any information storage and retrieval system without written permission from the 
publisher. 
 

http://www.currentfederaltaxdevelopments.com/
http://www.currentfederaltaxdevelopments.com/


 

 

 

Table of Contents 
Section: 162 Taxpayer's Lack of a Horse, Along with Other Issues, Found to Bar a Deduction 
for a Horse Business ............................................................................................................... 1 

Section: 163 Recipient of Gifted Partnership Interest Treats Pre-Existing Debt-Related 
Interest as Interest Related to Acquisition of Passthrough Interest .......................................... 2 

Section: 408 Surviving Spouse Who Was Designed Beneficiary of IRA by State Court 
Allowed to Treat IRA as Her Own ......................................................................................... 6 

Section: 501 Coffeehouse Could Not Qualify as a §501(c)(3) Organization .......................... 7 

Section: 6212 IRS Sent Notice of Deficiency to Last Address Clearly Communicated to the 
Agency ................................................................................................................................. 10 

 





 

1 

SECTION: 162 
TAXPAYER'S LACK OF A HORSE, ALONG WITH OTHER 
ISSUES, FOUND TO BAR A DEDUCTION FOR A HORSE 
BUSINESS 

Citation: McMillan v. Commissioner, TC Memo 2019-108, 
8/26/19 

In the case of McMillan v. Commissioner, TC Memo 2019-108,1 the taxpayer was 
arguing that her loss from her horse business.  The IRS had challenged Ms. McMillan 
regarding this business in five prior Tax Court cases, but this time, she faced a unique 
challenge—her last horse had died two years previously.2  So she was arguing for the 
unique proposition that a horse breeding/showing business did not require a horse. 

Unfortunately, the Tax Court did not accept this view. 

The opinion notes that for an activity to be a trade or business, it must be regular and 
active.  The opinion cites two cases to outline how to make the determination if the 
undertaking is regular and active: 

For an activity to be a trade or business, the taxpayer has to regularly 
and actively be involved with it--“[a] sporadic activity, a hobby, or an 
amusement diversion does not qualify.” Groetzinger, 480 U.S. at 35; 
see also, e.g., McManus, 1987 Tax Ct. Memo LEXIS 454, at *20. In 
Groetzinger, 480 U.S. at 24, 36, for example, the Supreme Court held 
that gambling was the trade or business of a taxpayer who for nearly an 
entire year went to a greyhound track six times a week and spent 60-80 
hours each week on gambling-related activities such as placing bets and 
studying racing forms. In Barker v. Commissioner, T.C. Memo. 2012-
77, 2012 WL 947134, at *8, however, we found a taxpayer didn’t 
actively and regularly engage in the development of radio equipment 
for astronauts in a year when his only related activity was going to two 
conferences about Mars.3 

The Court found that while she may very well have considered returning to a horse 
business in 2010, she did not regularly and actively participate in such an activity.  
First, the Court noted that she did not appear to have much time to engage in this 
                                                      

1 https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=12025, August 26, 
2019, retrieved August 26, 2019 

2 Ibid, p. 1 

3 Ibid, p. 27 

https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=12025
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activity.  She had a job at which she worked 5-6 hours each day, and was involved in 
extensive litigation against her homeowner’s association.4   

More importantly, she did not own a horse for this activity, nor did she participate in 
any dressage competitions for the year in question.  These facts meant that she failed to 
regularly and actively participate in this activity.5 

As well, she failed to show that she had begun again operating a horse business in 2010.  
Her lack of a horse was more than a minor issue that blocked her ability to claim losses 
from an operating business.  The Court noted: 

That’s why in Heinbockel, at *44, we found that a taxpayer who said he 
was running a vineyard but hadn’t yet planted any grape vines wasn’t 
entitled to section 162 deductions. In McKelvey v. Commissioner, T.C. 
Memo. 2002-63, 2002 WL 341044, at *3-*4, aff’d, 76 F. App’x 806 
(9th Cir. 2003), we disallowed deductions by a taxpayer who bought 
land for a tree farm but didn’t yet farm any trees. Buying land and 
planning to develop it isn’t enough to make an activity a trade or 
business, see Christian v. Commissioner, T.C. Memo. 1995-12, 1995 
WL 9151, at *4-*5, and neither is issuing stock, signing contracts, and 
buying components if actual manufacturing hasn’t yet begun, see 
McManus, 1987 Tax Ct. Memo LEXIS 454, at *24-*26.6 

She did not own, breed or show any horses during the year, which barred a finding that 
she was operating a horse breeding/showing business in 2010.  At best, she had start-up 
expenses that would be deductible under IRC §195 when the business actually began 
operations.7 

The opinion also looked to see whether the hobby loss rules of §183 would also have 
barred a loss deduction.  The Court determined that regardless of whether the court 
used the “more holistic” approach advocated by the Seventh Circuit in Roberts v. 
Commissioner, 820 F.3d 247, 250, 254 (7th Cir. 2016), rev’g T.C. Memo. 2014-74 or 
the rules found in Reg. §1.183-2(b) that the Ninth Circuit continues to follow despite 
the Seventh Circuit calling them “goofy,” the business was not operated with a profit 
motive and was subject to the hobby loss rules of §183. 

SECTION: 163 
RECIPIENT OF GIFTED PARTNERSHIP INTEREST TREATS 

                                                      

4 Ibid 

5 Ibid, p. 28 

6 Ibid, p. 29 

7 Ibid, p. 29 

http://www.currentfederaltaxdevelopments.com/
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PRE-EXISTING DEBT-RELATED INTEREST AS INTEREST 
RELATED TO ACQUISITION OF PASSTHROUGH INTEREST 

Citation: Lipnick v. Commissioner, 153 TC No. 1, 8/28/19 

Published Tax Court decisions look at new and novel issues that have not previously 
been decided by the Court—and, in the case of Lipnick v. Commissioner, 153 TC No. 
1,8 the Court was looking at just such case.   

The issue was fairly simple.  A partner received a debt-financed distribution from a 
partnership.  He used those funds to buy investment assets and, under Reg. §1.163-8T 
and Notice 89-35, he treated the debt-financed distribution interest expense reported to 
him by the partnership as investment interest.  However, later he gifted a portion of his 
interest in the partnership to his son who, of course, was now seeing such debt-financed 
distribution interest show up on his K-1.   

How does the son report this interest expense on his return?  Does it retain its status as 
investment interest (the position of the IRS in this case), or is it instead more properly 
treated as interest on debt incurred to obtain his interest in the partnership (the 
taxpayer’s position regarding this interest)?  Interestingly enough, this particular issue 
had not come before the courts in the 30 plus years since the revised interest rules under 
the Tax Reform Act of 1986 entered the law. 

The Court notes that, generally, the use of proceeds of a debt determines its tax 
treatment (the tracing rule).9  Temporary Regulation §1.163-8T(c)(1) provides: 

(c) Allocation of debt and interest expense - 

(1) Allocation in accordance with use of proceeds. Debt is allocated to 
expenditures in accordance with the use of the debt proceeds and, 
except as provided in paragraph (m) of this section, interest expense 
accruing on a debt during any period is allocated to expenditures in 
the same manner as the debt is allocated from time to time during 
such period. Except as provided in paragraph (m) of this section, debt 
proceeds and related interest expense are allocated solely by reference 
to the use of such proceeds, and the allocation is not affected by the 
use of an interest in any property to secure the repayment of such debt 
or interest. 

                                                      

8 https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=12035, August 28, 
2019, retrieved August 28, 2019 

9 Ibid, pp. 12-13 

http://www.currentfederaltaxdevelopments.com/
https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=12035
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Notice 89-35 was issued to clarify, among other things, how the tracing rule would 
work in the context of a partnership that borrowed funds to make a distribution to its 
partners.  Section V.A. of the Notice provides: 

In general, when debt proceeds of a passthrough entity are allocated 
under section 1.163-8T to distributions to owners of the entity, the 
debt proceeds distributed to any owner and the associated interest 
expense shall be allocated under section 1.163-8T in accordance with 
such owner’s use of such debt proceeds. For example, if the owner uses 
distributed debt proceeds to purchase an interest in a passive activity, 
the owner’s share of the interest expense on such debt proceeds is 
allocated to a passive activity expenditure (within the meaning of 
section 1.163- 8T(b)(4)). 

But nothing in either the regulation nor the Notice directly addresses the situation 
where the partner transfers his interest via a gift in a later year. 

The IRS has an answer, though the Tax Court didn’t agree with its view:  the son steps 
into the shoes of his father, resulting in the interest being investment interest, just as it 
had been in his father’s hands.10 

The Tax Court notes one problem with the IRS’s theory:  it found “no support for this 
theory in the statute, the regulations, or the decided cases.”11 

The Court notes the son did not receive, either directly or indirectly, any debt-financed 
distribution from the partnership, thus did not make any traceable investment 
expenditure with the funds.  With no investment asset having been acquired with the 
funds, the interest cannot be investment interest.12 

Rather, the Court finds the situation is described in Reg. §1.163-8T(c)(3)(ii) which 
provides: 

(ii) Debt assumptions not involving cash disbursements. If a taxpayer 
incurs or assumes a debt in consideration for the sale or use of 
property, for services, or for any other purpose, or takes property 
subject to a debt, and no debt proceeds are disbursed to the taxpayer, 
the debt is treated for purposes of this section as if the taxpayer used an 
amount of the debt proceeds equal to the balance of the debt 

                                                      

10 Ibid, p. 14 

11 Ibid 

12 Ibid, p. 15 

http://www.currentfederaltaxdevelopments.com/
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outstanding at such time to make an expenditure for such property, 
services, or other purpose. 

The Court notes that when the interests were gifted to the son, the debts that were 
generating this interest were are on the books of the partnership—thus, the son’s 
partnership interest was effectively burdened with these debts.  Thus, the Court 
concludes that the son acquired the interest subject to the debt in accordance with Reg. 
§1.163-8T(c)(3)(ii).13 

And now the Court returns to Notice 89-35 which also covers the use of borrowed 
funds to acquire an interest in a passthrough entity.  Section IV.A. of the Notice 
provides: 

In the case of debt proceeds allocated under section 1.163-8T to the 
purchase of an interest in a passthrough entity (other than by way of a 
contribution to the capital of the entity), the debt proceeds and the 
associated interest expense shall be allocated among all the assets of the 
entity using any reasonable method. 

The Court applied these rules as follows: 

In short, whereas Maurice received a debt-financed distribution, 
William is treated as having made a debt-financed acquisition of the 
partnership interests he acquired from Maurice. See ibid. For section 
163(d) purposes, therefore, the debt proceeds are allocated among all 
of the partnerships’ real estate assets using a reasonable method, and 
the interest paid on the debt is allocated to those assets in the same 
way. Sec. 1.163-8T(c)(1), Temporary Income Tax Regs., supra. 

The partnerships’ real estate assets were actively managed operating 
assets. Respondent agrees that those assets did not constitute “property 
held for investment.” See sec. 163(d)(3)(A). The interest paid on the 
M&T and W&D loans therefore was not “investment interest.”14 

The Court also rejected the IRS’s claim that this couldn’t be acquisition debt because it 
was nonrecourse debt.  The Court ruled that he had acquired his interest subject to 
those debts even though he did not personally assume those debts.15 

                                                      

13 Ibid, pp. 15-16 

14 Ibid, p. 16 

15 Ibid, p. 18 

http://www.currentfederaltaxdevelopments.com/
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SECTION: 408 
SURVIVING SPOUSE WHO WAS DESIGNED BENEFICIARY 
OF IRA BY STATE COURT ALLOWED TO TREAT IRA AS HER 
OWN 

Citation: PLR 201934006, 8/23/19 

In PLR 20193400616 the IRS granted the taxpayer’s request to allow her to roll the 
amounts from her deceased husband’s IRA to an IRA in her own name. 

The IRA had listed the couple’s children as the beneficiaries of the decedent’s IRA.  
Later a state court named the spouse as the sole beneficiary of her husband’s IRA. 

Reg. §1.408-5, Q&A-5 allows a surviving spouse who is the sole beneficiary of the 
decedent’s IRA to treat the entire interest in the IRA as his/her own.  The spouse must 
be the sole beneficiary of the IRA and have an unlimited right to withdraw fund from 
the IRA. 

Otherwise, the IRA is treated as an inherited IRA and becomes subject to required 
minimum distribution rules. 

The IRS concluded in this case that: 

Because Taxpayer is entitled to the proceeds of Decedent’s IRA as the 
sole beneficiary, for purposes of applying section 408(d)(3)(A) to 
Decedent’s IRA, Taxpayer is the individual for whose benefit the 
account is maintained. Accordingly, if Taxpayer receives a distribution 
of the proceeds of Decedent’s IRA, she may roll over the distribution 
(other than amounts required to have been distributed or to be 
distributed in accordance with section 401(a)(9)) into one or more 
IRAs established and maintained in her name.17 

The ruling held that: 
 The IRA in question was not an inherited IRA as defined at IRC §408(d)(3)(C) for 

the surviving spouse; 

 The surviving spouse is eligible to roll the IRA over to IRAs established in her 
name; and 

                                                      

16 https://www.irs.gov/pub/irs-wd/201934006.pdf, August 23, 2019, retrieved 
August 25, 2019 

17 Ibid, p. 3 

http://www.currentfederaltaxdevelopments.com/
https://www.irs.gov/pub/irs-wd/201934006.pdf
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 The surviving spouse will not be required to include in income any amounts 
distributed from the IRA that are rolled over.18 

Note the IRS did not object to this change of beneficiary made by a state court.  Most 
likely the IRS concluded that there were sufficiently adverse interests between the 
spouse and children that this did not amount to a “rubber stamp” change where only 
the government’s interests (in terms of collecting tax sooner) would be damaged. 

SECTION: 501 
COFFEEHOUSE COULD NOT QUALIFY AS A §501(C)(3) 
ORGANIZATION 

Citation: PLR 201934008, 8/24/19 

In 2016 we noted an unsuccessful attempt by a religious order to get a coffeehouse the 
organization planned to operate treated as a §501(c)(3) exempt organization.19  Now, in 
PLR 201934008,20 we have another attempt, this time for a coffeehouse that “will act as 
both a fundraising organization for nonprofits that serve your community and act as a 
community launch point and gathering venue featuring local art and music.”21 

The ruling describes the proposed operation of the coffeehouse as follows: 

You are still in the process of finalizing your regular menu and prices. 
You, however, provided a list of proposed prices showing how your 
coffees prices and other items compare to the prices of other 
coffeehouses in your locale. Your prices were the same as those of the 
other coffeehouses. The only exception is a basic drip coffee that will 
be offered at a discounted price for those who want to be part of your 
community, but do not want to pay for the higher priced coffee. 

                                                      

18 Ibid 

19 Ed Zollars, “Religious Organization Formed to Operate Coffee Shop Denied Tax-
Exempt Status,” Current Federal Tax Developments website, November 6, 2016, 
https://www.currentfederaltaxdevelopments.com/blog/2016/11/6/religious-
organization-formed-to-operate-coffee-shop-denied-tax-exempt-status, retrieved August 
27, 2019 

20 https://www.irs.gov/pub/irs-wd/201934008.pdf, August 24, 2019, retrieved August 
27, 2019 

21 Ibid, p. 3 

http://www.currentfederaltaxdevelopments.com/
https://www.currentfederaltaxdevelopments.com/blog/2016/11/6/religious-organization-formed-to-operate-coffee-shop-denied-tax-exempt-status
https://www.currentfederaltaxdevelopments.com/blog/2016/11/6/religious-organization-formed-to-operate-coffee-shop-denied-tax-exempt-status
https://www.irs.gov/pub/irs-wd/201934008.pdf
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You plan the coffeehouse to be open during typical business hours for 
a coffeehouse in your metro area, which you anticipate will be from 
6:00 AM to 9:00 PM seven (7) days per week. Furthermore, 
concerning staffing, your goal is to employ about F community 
members and pay them a living wage. You also plan to use in the range 
of G volunteer hours per week to augment the paid staff.22 

Aside from having volunteer workers, this seems up to now to come close to describing 
most any commercial coffeehouse.  But the organization goes on to describe the types of 
charitable work the coffeehouse plans to engage in: 

Besides operating the coffeehouse, you will conduct community-
building programming that may include: 

• Forums with leaders from multiple religious groups to include 
educational/informational content, as well as dialogue and 
bridge-building conversations; 

• Celebrations of holidays recognized by the many cultures 
living in C; 

• Conversations about shared community values, and working 
together to set common goals and achieving them; 

• A neighborhood talent show where all proceeds go to the 
winner's charity of choice. 

You have also entered in a partnership with D, an entity exempt under 
Section 501(c)(3) of the Code, who serves as your fiscal agent until 
your 501(c)(3) exempt status is granted. Furthermore, you have 
received pro bono assistance with establishing your legal status, as well 
as with building design work associated with the renovations necessary 
at the site where you are considering locating. To date, you have also 
raised x dollars from E in C.23 

The IRS does note that there is a prior ruling that allows for a charitable coffeehouse, 
but note that, unlike this proposed operation, the charitable coffeehouse charged only a 
nominal amount upon admission and no charge for food/beverages consumed: 

Rev. Rul. 68-72, 1968-1 C.B. 250, states that a nonprofit organization 
that operates a supervised facility to bring together young people of 
college age with church leaders, educators, and leading businessmen of 

                                                      

22 Ibid, pp. 3-4 

23 Ibid, p. 4 

http://www.currentfederaltaxdevelopments.com/
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the community may be exempt from federal income tax under Section 
501(c)(3) of the Code. The organization was formed by local churches 
for the purpose of furthering the religious, intellectual, and moral 
development of persons of college age through the operation of the 
"coffeehouse", a supervised facility where church leaders, educators, 
and leading businessmen of the community meet and mingle with 
young people in an informal atmosphere. They hold discussions on 
such subjects as religion, current events, and social problems. Personal 
counseling and vocational guidance are provided. A nominal charge is 
paid upon admission, but there are no additional charges for the 
refreshments and entertainment. The organization meets it expenses 
from contributions and the admission charges.24 

The letter ruling notes that, per Reg. §1.501(c)(3)-1(a)(1), an organization must be 
organized and operated exclusively for one or more tax exempt purposes to be a 
§501(c)(3) exempt organization.25 

The ruling noted how the organization differed from the organization described in 
Revenue Ruling 68-72: 

You are not like the organization described in Revenue Ruling 68-072. 
You were not formed by local churches to further the religious, 
intellectual, and moral development of persons of college age through 
the operation of a supervised facility under the guise of a 
“coffeehouse." Additionally, unlike the organization in Rev. Rul. 68-
72 that charged a nominal admission fee but did not charge for 
refreshments or entertainment, you charge for the food and beverages 
and have a paid staff. Most your expenses which are devoted to the 
operation of the coffeehouse are met by the funds from these sales. 
Unlike the organization in the revenue ruling, the social and 
commercial aspects of your operations are not incidental. Therefore, 
you fail to qualify under Section 501(c)(3) of the Code.26 

The ruling concludes: 

While you plan to make charitable contributions and some of your 
activities may be charitable within the meaning of Section 501(c)(3) of 
the Code, your primary activity is the operation of a coffeehouse open 
to the public. As the court found in Better Business Bureau of 
Washington, D.C. v. U.S., the presence of a single, substantial non-

                                                      

24 Ibid, p. 5 

25 Ibid, p. 5 

26 Ibid, p. 7 

http://www.currentfederaltaxdevelopments.com/
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exempt purpose of operating a coffeehouse will preclude exemption 
regardless of the number of other exempt activities.27 

SECTION: 6212 
IRS SENT NOTICE OF DEFICIENCY TO LAST ADDRESS 
CLEARLY COMMUNICATED TO THE AGENCY 

Citation: Chapman v. Commissioner, TC Memo 2019-110, 
8/29/19 

The taxpayers in the case of Chapman v. Commissioner, TC Memo 2019-11028 argued 
that the IRS had failed to send the notice of deficiency to their last known address.  
They stated they had failed to receive the document and, as such, were not aware of the 
deadline by which they had to file a Tax Court petition. 

The case involved Duane Chapman and his recently deceased wife, Alice Smith.  The 
couple had been featured on a pair of TV series, eight seasons of Dog the Bounty Hunter 
on A&E and three seasons of Dog and Beth: On the Hunt on CMT.  The series 
chronicled their experiences as a bounty hunter in both Hawaii and Colorado. 

The confusion arose because although the couple resided in Honolulu and their 
business was located there in 2012,29 their 2010 and 2011 tax returns each bore a 
different Los Angeles address.  The first address, used on their 2010 return, was the 
address of a CPA firm in Los Angeles.  That CPA was the preparer of their 2010 return 
which was filed and processed in mid-2011.  He held a power of attorney for the 
taxpayers, but on March 22, 2012, he notified the appeals officer handling the 
taxpayer’s examination of their 2006 and 2007 returns that the firm was no longer 
representing the taxpayers or any of their entities, and was withdrawing his power of 
attorney.30 

Their 2011 return, which was filed in October 2012, now showed an address of a 
second CPA in Los Angeles.  The information related to that return was input into and 
available on the IRS computer system on November 19, 2012. 

The IRS had recorded a change to the second CPA’s address on November 1, 2011.  
This change was made based on a phone call the IRS received.  The IRS had verified 
                                                      

27 Ibid, p. 7 

28 https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=12040, August 29, 
2019, retrieved August 29, 2019 

29 Ibid, p. 3 

30 Ibid, pp. 3-4 

http://www.currentfederaltaxdevelopments.com/
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the caller had the authority to make the change.  In August of 2012, while the 
taxpayer’s protest was still pending, the new CPA had his assistant send a fax to the IRS 
appeals officer, indicating the new CPA would filing a power of attorney with the 
agency sometime after August 28, 2012.  However, the appeals officer did not receive 
this POA by the time he closed the case as unagreed on November 13, 2012.31 

The IRS had been preparing for the mailing of a notice of deficiency beginning in 
August of 2012.  The appeals officer asked another IRS employee to search for 
additional addresses to send notice of deficiency to, noting that the taxpayer had listed 
his prior POA’s address as his mailing address and asking that the notice also be sent to 
the taxpayer’s business address.  The second IRS employee emailed the appeals officer 
regarding the draft notice of deficiency, indicating his review of IRS records had come 
across two primary addresses (which turned out to be each CPA’s office in Los Angeles) 
and two other addresses in Denver and Honolulu that do not appear to be current.32 

The packages were eventually sent to the two Los Angeles addresses.33  USPS records 
show both notices were delivered in early December 2012, although both the taxpayers 
nor the second CPA claim not to have received the document. 

The taxpayers asserted that the appeal officer knew they had a business office in Hawaii 
and that the addresses on their 2010 and 2011 (which is where the notices were mailed) 
were not their own addresses, but that of their return preparers.  Thus, they state, the 
last known address for them would have been an address in Hawaii (although they were 
inconsistent in arguing if that was their home or business address in Hawaii).34 

The Court noted that “last known address,” which is where the IRS can send the notice 
of deficiency and be deemed to have delivered it to the taxpayers, is a singular and not a 
plural term—there can only be one last known address.  The opinion noted that even 
the taxpayers kept swapping addresses during the time the matter was before the court, 
apparently arguing for both addresses—and the Court found that wasn’t what the law 
allowed. 

The opinion then turns to the IRS regulations on this point, found at Reg. §301.6212-
2(a) which provides: 

(a)General rule. Except as provided in paragraph (b)(2) of this section, 
a taxpayer’s last known address is the address that appears on the 
taxpayer’s most recently filed and properly processed Federal tax 

                                                      

31 Ibid, pp. 4-6 

32 Ibid, p. 6-7 

33 Ibid, p. 7 

34 Ibid, p. 12 

http://www.currentfederaltaxdevelopments.com/
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return, unless the Internal Revenue Service (IRS) is given clear and 
concise notification of a different address. 

The regulation goes on to provide that the IRS can provide for procedures to notify the 
agency of the address.  The most recent applicable notification Revenue Procedure is 
Revenue Procedure 2010-16.  That procedure provides that “a return will be considered 
properly processed after a 45-day processing period which begins the day after the date 
of receipt of the return by the Internal Revenue Submission Processing Campus.”  The 
procedure provides for a similar 45-day period for the IRS to process a clear and concise 
oral notification of a change of address. 

On November 29, 2012, the date the deficiency notices were filed, the last return they 
had filed was the 2011 return showing the office address of their new CPA.  That 
information had been processed and was available on the IRS computer system no later 
than November 19, 2012.  That was 10 days before the notice as received.  The opinion 
noted that while the return had been processed, per Revenue Procedure 2010-16, it 
would not have been properly processed until after the notices had been mailed.35 

So that left the 2010 return as the last one to be properly processed by the date the 
notice was issued—but the agency had received clear and proper oral notification of the 
address of the new CPA as the mailing address in November 2011.  The taxpayers had 
not shown they had sent any sort of notice to the IRS of a different address that was 
meant to be their last known address during that time—so the address of the new CPA 
was their last known address, and the IRS sent the notice of deficiency to that address.36 

The Court rejected the taxpayer’s argument that the appeals officer knew of their 
Honolulu address, which actually appears to have been the case based on his 
instructions to the second IRS employee.  But the Court found that the IRS is not 
under an obligation to send a notice to any address any IRS employee might know 
about when the taxpayer has not taken steps to clearly notify the IRS of their preferred 
mailing address.  As the Court noted, in the face of multiple addresses that the taxpayers 
argue the IRS should have sent the notices to (at least two in Hawaii), what meaning 
would word “last” have in this context?37 

The use of the tax preparer’s address as the mailing address for the tax returns likely was 
a useful convenience for the couple, but in this case, the envelope did not appear to 
make its way to the taxpayer.  The prior CPA likely believed he did not have a 
responsibility to forward on the notice of deficiency since he had resigned his power of 
attorney.   

                                                      

35 Ibid, p. 16 

36 Ibid, pp. 16-17 

37 Ibid, p. 13 
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 September 3, 2019 13 

http://www.currentfederaltaxdevelopments.com 

And, clearly, the new CPA may face a claim if the taxpayer decides that, since the USPS 
shows the envelope was delivered, that the failure to get their day in Tax Court is that 
CPA’s fault. And it wouldn’t be surprising to see them upset at the prior CPA for not 
forwarding the document, assuming it was not forwarded. 

Clearly there are likely other relevant facts—the fact that no POA was ever submitted 
by the new CPA may indicate that he was having issues with the client.  As well, if that 
wasn’t the case, then we have to wonder why it took over 500 days for a petition to be 
filed—presumably, the IRS would have been sending out other notices to collect the tax 
once the 90-day period passed.  It’s not likely the IRS waited over a year to start issuing 
notices of some sort.  Presumably those notices were being mailed to some address 
during that time period. 

CPAs need to understand the risks involved when the client uses the CPA’s firm as the 
mailing address for a tax return—their office becomes the “last known address” for the 
taxpayer.  Unfortunately, since the CPA may be getting other mail for the taxpayer, it’s 
not inconceivable that the IRS letters might get lost in the shuffle.   

Or, in a case like this, if the letter is misdelivered by the USPS, the burden will fall on 
the CPA to try and prove he/she didn’t actually get the document if the client decides 
to pursue damages—and proving something didn’t get delivered is extraordinarily 
difficult.  Like it or not, claiming it was “lost in the mail” sounds self-serving, and if 
multiple documents are now claimed to have been misdelivered related to this taxpayer 
the story sounds even more questionable to the finder of fact at a trial. 
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